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DISTRIBUTION PRACTICES IN THE PETROLEUM 
INDUSTRY 


WEDNESDAY, APRIL 10, 1957 


SuscommitTreE No. 5 on DistrrmutTion ProspLeMs, OF THE 
Se.ect ComMITree To Conpuct A Stupy AND INVEs- 
TIGATION OF THE PROBLEMS OF SMALL BustInEss, 
Washington, D.C. 
EXECUTIVE SESSION 


The subcommittee met, pursuant to notice at 9:50 a. m., In room 
1301, New House Office Building, Hon. James Roosevelt (chairman of 
the subcommittee) presiding. 

Present: Representatives Roosevelt, Sheehan, and Hosmer. 

Also present: Joseph L. Nellis, special counsel; and Patrick C. 
Murray, assistant counsel. 

Mr. Roosrvetr. Gentlemen, the committee will please come to order. 

The meeting this morning is an executive session, at which the 
committee will hear only from those who have been subpenaed to 
appear before the committee. There are to be present no others not 
a part of today’s proceedings. 

The purpose of today’s meeting is merely to make sure that the 
documents requested by the subpena are here, and the counsel will 
ask each individual, as I call upon him, to come forward and identify 
the documents for the committee. 

I would like to emphasize, so there can be no misunderstanding 
about it, that they will be given ample opportunity at the io hearing 
tomorrow for any statements or any other discussion which any of 
the members who are here today, not only members but witnesses, may 
want to go into tomorrow. That will be an open session and not an 
executive session. 

The first witness before the committee this morning is Mr. H. A. 
Inness Brown, the publisher and the owner of the Gasoline Retailer. 
Mr. Brown, will you come forward, sir. 

Mr. Inness Brown. I am very glad to respond. 

Mr. Roosrverr. If you want to have Mr. Tyler or Mr. Burke with 
you there, we will be happy to have them. 

Mr. Inness Brown. Will you question Mr. Burke at this particular 
time ¢ 

Mr. Roosevetr. No. There will be no questions at all, but if he 
wants to come up and sit with you, he is certainly welcome. 

Will you st ent and raise your right hand. 

Do you solemnly swear that the testimony you are about to give the 
subeommittee will be the truth, the whole truth, and nothing but the 
truth, so help you God ? 

Mr. Innxss Brown. I do. 
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TESTIMONY OF H. A. INNES BROWN, OWNER AND PUBLISHER, 
THE GASOLINE RETAILER, ACCOMPANIED BY LYON L. TYLER, 
JR., COUNSEL 


Mr. Roosrvetr. I will now ask Mr. Nellis whether he will proceed. 

Mr. Tyimr. Mr. Chairman, may I say a few words first ? 

Mr. Neus. Will you identify yourself, please ? 

Mr. Tyrer. Lyon L. Tyler, Jr. I am counsel for the Gasoline 
Retailer. 

In response to the subpena to the Gasoline Retailer, Inc., certain 
things have been indicated that your committee is interested in. 

The Gasoline Retailer, the testimony will show, I feel certain, in 
the forthcoming hearings, is a privately owned publication. Tt is in 
the newspaper business as a publication. Some of the things that 
are asked for here are in the nature of the internal financial and work- 
ing books of that publication and, as you know, Mr. Chairman, the 
things that have to do with advertising and advertisers are, in a sense, 
the real business asset of such an organization. 

We are very much concerned with cooperating fully with the com- 
mittee, and stil] protecting our business assets. In other words, we 
would want to make some arrangement, in furnishing the informa- 
tion to you, to keep it between the committee and us, and to make 
some suitable arrangements so that the information could be gotten 
to the committee without us leaving our original working books.and 
records here out of our possession. 

In other words, we will ask to work, as we have done with the 
staff, on these things. 

Now, we have prepared within the time available, to the best of 
our ability, those things that your committee has asked for, 

Pardon me just a minute. 

We, of course, want to make that all available, but speaking 
frankly, not knowing what is in the record of this committee about 
the Gasoline Retailer, we are afraid to offer our only stock in trade 
without some limitation and without some protection that we can 
feel sure about, and I am certain that we can work that out. We 
just don’t want to, as you can understand——_. 

Mr. Roosever. Mr. Tyler, let me tell you first that the committee 
has always been very careful to protect not only the assets but the 
reputation of those companies called before it, Any of the records 
which you submit today which you wish to be submitted in confidence 
to the committee, if you will so indicate to the counsel, we will see 
that they are held in confidence, that they are not subject to publica- 
tion or to scrutiny by any other persons outside of the committee 
counsel and staff and the members of the committee. Any material 
which you feel is not confidential or which you do not feel needs to be 
confidential, if you will so indicate that, also the committee will be 
appreciative of it, in order that there will be clear the differences 
with relation to it. 

The questions which will be put to vou will not be of the detailed 
nature which will reveal any of the detajls which I think are part 
of the substantive matter that you want to keep confidential as part 
of your business records, and we will be very careful to maintain it 
in that manner. 
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Mr. Nellis, did you want to say anything? 

Mr. Newuis. I merely wanted to state for the record that I have 
previously assured Mr. Tyler that any material furnished to the 
subcommittee in connection with subpenas issued upon Mr. Inness 
Brown and his associate would be held confidential, at Mr. Tyler’s 
request, except those—and I think they will become evident as the 
documents are produced—which relate to the functions of the New 
York Retailer Bors and the receipt of funds from major oil com- 
panies for free an re 

Now, as to those, I think it should be stated that the committee will 
question Mr. Inness Brown in open session, and it would be very 
difficult to keep any of that material confidential. 

Mr. ‘T'yuer. Yes. 

We don’t go so much to the questions that will come, or may come, 
in open session. It is speaking mechanically that I would like to 
stay here with the records, or have one of our men stay here with the 
records, so that you can get the information you need and we can 
take the records back and have them available again tomorrow 
morning. 

Mr. Newurs. That would be excellent. 

Mr. Roosrvettr. No objection to that. 

Mr. SueenHan. I have no objection, except to state that from pre- 
vious experience on this committee, we had gone through that par- 
ticular phase in our Aluminum Co. investigations, where we subpe- 
naed them, not subpenaed them, but they volunteered a lot of infor- 
mation that they wanted kept secret because much of the information 
was costs, and things like that, which would have been of particular 
benefit to competitors, and naturally, we have to protect you fellows 
on that. I know Mr. Roosevelt and the committee will do that. 

Mr. Roosevett. Mr. Nellis, if you will proceed and ask Mr. Inness 
Brown. some questions. 

Mr. Netus. Just for the record, Mr. Inness Brown 

Mr. Surenan. Mr. Chairman, will Mr. Nellis yield at this point, 
just to clear up one thought in my own mind? 

Mr. Nettiis. Yes. 

Mr. Surenan. Now, we have subpenaed these records. Was there 
any particular reason for the subpena? Did we ask them to do it 
voluntarily or did they refuse to volunteer the records? 

Mr. Roosrverr. No, they have not refused. In fact, I am going to 
say tomorrow, so that the record can be very clear, Mr. Inness Brown 
and Mr. Tyler have been most cooperative in every respect. 

The only reason for the subpenas comes from the nature of the in- 
formation which was provided to the committee, and the necessity of 
not having any question that the records would be here—that we 
would not lose a lot of time in the proceeding. 

Mr. Sueenan. Well, Mr. Chairman, my only reason in asking that 
question is that in all the various subcommittees I have served on here 
in the Small Business Committee, we have adopted a policy, unofli- 
cially, of never subpenaing anything unless they don’t give it to us 
voluntarily. 

The minute you subpena a company, there is a cloud on them that 
they wouldn’t have otherwise. I can refer to the McClellan commit- 
tee and all the committees in the Senate. They ordinarily tried to 
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get it voluntarily, and then, if they won’t give information, we will 
make up our minds we want to subpena. 

That is just a personal observation. 

Mr. Roosevett. I appreciate it. That is why we have been very 
careful to say we have subpenaed in this instance because of some of 
the reluctance of some witnesses to come, because they fear there 
might be, frankly, recriminations against them. 

We thought, to make sure there was no cloud of suspicion on any- 
body, we issued subpenas to each and every person, in order that it 
may be uniform, and we might be able to say very clearly that there 
was no implication in any way on anybody, as a result of subpenas, 
but merely that there might be a uniform operation, under the cir- 
cumstances. 

Mr. SuHeeHan. Do I understand, Mr. Chairman, that every witness 
to be before us in the next few days has been subpenaed ? 

Mr. Roosrveit. Every single witness. 

Mr. Netuis. Not the Government witnesses. 

Mr. Roosrvett. That is right; not the Government witnesses. 

Mr. Neus. May I also add to that, Mr. Sheehan, the staff has 
received requests from many witnesses who have offered to cooperate 
voluntarily before subpenas, and we have supplied those at their vol- 
untary request. 

Mr. Tyzer. Mr. Chairman, in introducing the material that the 
committee wants, obviously—or I think obviously—we could be much 
more helpful if we knew what is stated as to the Retailer that need to 
be cleared up. 

Now, we have had discussions—— 

Mr. Roosevett. Let me make it very clear that that will be stated 
to you. It will be stated by the witnesses themselves, and it should 
not be stated by us, because, frankly, this information, up to this time, 
is not given to us in sworn form, and I would not be in a proper posi- 
tion to repeat it until it is given to us in sworn form. It will be pre- 
sented. You will be present at the time it is presented. 

Mr. Nellis, will you proceed ? 

Mr. Netuis. Yes. 

Just for the record, Mr. Inness Brown, the subpenas were dated 
March 30, 1957, and served upon the Gasoline Retailer, upon you per- 
sonally,and upon Mr. Burke. The subpenas call for certain books and 
records, and they are short, that is, the items called for are short, and 
I will read the list now. 

1. The complete mailing lists to whom all regional, sectional, and 
other editions of the Gasoline Retailer are sent, mailed, or otherwise 
distributed. 

2. The complete subscription lists of those who subscribe and pay for 
the Gasoline Retailer for regional, sectional, or other editions. 

3. All contracts and agreements with advertisers in all regional, sec- 
tional, or other editions of the Gasoline Retailer. 

4. All of the account books, bank statements, bankbooks, corporate 
records, minute books, and financial statements of the Gasoline Re- 
tailer, Inc., for the periods 1955, 1956, and the first quarter of 1957. 

Now, Mr. Tyler, your counsel, and I have had several conferences in 
order to provide a working understanding of the records, and I am 
told by him that our understanding in that respect has been related 
to you. 
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Would you, therefore, now produce for the committee’s inspection a 
list of the oil companies having subscriptions and any verbal statement 
you may care to make concerning any other subscription agreements 
that have been made with the New York Retailer? 

Mr. Inness Brown. I want to show you and Congressman Roosevelt 
that if I had had the courtesy of the invitation to be here personally for 
a conference, I would have done so and very cheerfully have done so. 
The first contact that I have ever had with this committee has been 
through a subpena for my witness. 

That is the—— 

Mr. Tyter. The subscription lists of the oil companies. 

Mr. Inness Brown. I have brought these in the form of photostats 
of actual orders. I call them the bulk subscriptions but what they 
will show is that we have very few subscriptions for oil companies and 
that they are from the salesmen, or for the salesmen, division managers, 
and other employees of the oil companies. 

Mr. Hosmer. Would you kindly speak more loudly? I can’t hear 

ou. 
. Mr. Inness Brown. I am sorry. These are the orders, the photo- 
static orders with the names and addresses of those orders that we have 
received from major oil companies and other bulk subscribers. 

Mr. Hosmer. Did you say other subscribers ? 

Mr. Inness Brown. Bulk, where they come in from people that you 
might be interested in. For salesmen, division managers, and other 
personnel of the oil companies, themselves, and so far as we can find 
out, no orders for service station men whatsoever. 

Mr. Nexus. Mr. Inness-Brown, let me ask you directly, you had a 
conversation with Mr. Murray in New York; did you not? 

Mr. Inness Brown. Yes. 

Mr. Nexus. And in that conversation you related, or you made 
available to Mr. Murray the records concerning the New York Re- 
tailer, a corporation owned and controlled by you, is that right? 

Mr. Inness Brown. That is right. 

Mr. Netuts. Now, is it a fact, and these are figures that were given, 
that in 1955, $27,363.51 was received for subscriptions that you were 
directed or requested to send to service-station operators? 

Mr. Inness Brown. Let the record show that. That is right. No, 
not to filling-station operators. To all people who were directly 

Mr. Neuuis. Do you have records showing the source of those funds? 

Mr. Inness Brown. Yes. 

Mr. Nexis. May I have those now, please? 

Mr. Tyuer. I am not sure I understand the question. 

Mr. Nexus. This involves the New York Retailer, Mr. Tyler, and 
we have information to the effect that in 1955 and 1956 a total of some 
$60,000 was received for subscriptions designated to be sent to par- 
ticular persons. 

Now, we have talked about this. I know you know what I am 
referring to. 

Mr. Tyter. Yes, I think so. 

Mr. Nexis. May I have the records which indicate and substan- 
tiate those figures and the names of the persons who supplied the 
funds and the names of the persons to whom the subscriptions were 
sent ¢ 











6 DISTRIBUTION PRACTICES IN THE PETROLEUM INDUSTRY 


Mr. Tyter. Here you are asking for all of the subscriptions that 
were taken directly through the New York Retailer or only for those 
that were taken for oil companies? That is what we have here. 
What we were asked for was the subscriptions of the oil companies. 

Mr. Newuts. May I have those now, please ? 

Mr. Tyter. Yes. These are here, available. 

Mr. Netuts. Thank you for this material, Mr. Inness Brown. 

Do you know of the cashbook or the ledger book that you and Mr. 
Murray discussed showing the income, the source of the income, and 
the disbursements for the New York Retailer ? 

Mr. Inness Brown. Yes. May I make an explanation—not an ex- 
planation. Most of our subscriptions come from professional solicitors 
and organizations that professionally solicit subscriptions. We found 
from our experience that the attempt to get direct orders is much more 
expensive than the professional solicitors. 

Mr. Rooseve.r. The chairman will instruct you to answer the coun- 
sel’s question and to present— 

Mr. Inness Brown. This is the first time I have ever appeared 
before a hearing. 

Mr. Nexus. In all good faith and in all good will, you will have, 
I am sure, an ample opportunity to discuss any phase of your opera- 
tion that you will want to discuss. At this moment all we would 
like to get are the books and documents ealled for by the subpena. 

Mr. Roosrvetr. Mr. Inness Brown, in order that the committee’s 
work can be expedited, the committee would like to make the request 
that we simply now state to you very quickly what are the books and 
records which the committee wants and ask you if they are here and 
if you are ready and prepared to turn them over to the committee. 

I think if we just go through that, then we will not have to take the 
time of the committee while you dig up each and every one while we 
wait for you to dig it up. 

So, Mr. Nellis, will you run through the list? I will then ask Mr. 
Innes Brown whether those records are here, and, if so, whether he 
is prepared to turn them over to the committee staff for examination. 

r. INness Brown. Yes. 

Mr. Netuis. I will read now the understanding that I had of our 
discussions concerning the books that Mr. Inness Brown would make 
available to this committee. 

No. 1, the mailing list of all subseribers showing what proportion 
is paid for by the major oil companies, what proportion is paid for 
by individual subscribers, and any other sources of those subscriptions. 

No. 2, as to the gasoline—— 

Mr. Rooseyerr. I think I will check over each one as we go along. 

Mr. Tyter. Yes. We have that. That information is available. 

Mr. Roosevett. I am sorry, I will have to ask Mr. Inness Brown, 
who is the witness, whether that information is here. 

Mr. Inness Brown. I am awfully sorry, Mr. Chairman, I have 
listened very carefully. You want a verbal statement, I understand. 

Mr. Roosrvett. No. Merely a yes or no answer to the question; are 
the records as outlined by Mr. Nellis—— 

Mr. Inness Brown. May I have the question read ? 

(The question was read by the reporter.) 

Mr. Roosrvett. Mr. Brown, are those records present and are they 
available to the committee ? 
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Mr. Inness Brown. Yes. We have that. I misunderstood your 
question, Mr. Chairman. : 

Mr. Netxis. No, 2, the cashbooks and general ledgers with respect 
to both the Gasoline Retailer, Inc., and the New York Retailer, Inc. 

Mr. Inness Brown. Mr. Chairman, Mr. Nellis, I thought that we 
had those books here. It was my intention, certainly, to bring them, 
and I understood that these things had been combined in order to 
have them here. I didn’t do the packing myself. I merely instructed 
other people to do the packing, and if they are not here at this par- 
ticular meeting, I will have them. But I will have to ask Mr. Murray; 
are they here? 

Mr. Murray. They are not. The New York Retailer is not here. 
The Gasoline Retailer records are here. The cashbook of the New 
York Retailer 

Mr. Roosrvert. Mr. Inness Brown, I will have to instruct you to 
supply those to the committee by the time of the hearing tomorrow 
afternoon. 

Mr. Innzss Brown. I will very willingly do so. I assure if they 
are not here I am surprised, as possibly you are. 

Mr. Neus. Now, do you have a list made up with Mr. Murray’s 
concurrence in your New York office the other day showing the per- 
centage of advertising? I have a copy of it here and I am wondering 
whether you have the original. 

Mr. Murray. That was the list you gave me. You had made it up. 

Mr. Newuis. In order to identify it, I would like to hand it to you. 

Mr. Roosrveit. The question of the committee counsel is, Are 
those records present and are you 

Mr. Inness Brown. What is that ? 

Mr. Roosrvett. The question of the committee counsel is, Are those 
records present as described and will you now make them available 
to the committee ? 

Mr. Inness Brown. May I make this remark? I didn’t realize 
that what you wanted were percentages. What we have done here 
is to break down the various categories of advertising in the publica- 
tion which, with the dollars and cents on it—and for the years 1955, 
1956, and the first quarter of 1957, if that is what you would like to 
have. I have that available. 

Mr. Netuis. May we have it, Mr. Inness Brown ? 

Mr. Hosmer. Mr. Chairman; what categories are those broken down 
into; what kinds of categories? 

Mr. Inness Brown. Broken down into sparkplugs, oil filters, igni- 
tion parts, batteries. That is one category. And antifreeze, chem- 
icals, That is another. 

Mr. Hosmer. byproduct, in other words, rather than by advertis- 
ing; is that right? 

Mr. Tyrer. Mr. Congressman, the advertiser is then listed in the 
category. 

Mr. Hosmer. Thank you. 

Mr. Inness Brown. With the dollars and cents. 

The polishing waxes, ae material, tires, tubes, belts, and 
so forth. And I have repeated here the oil companies. 

Mr. Hosmer. That is enough. 


Mr. Inness Brown. And, of course, there is a miscellaneous cate- 
gory. 
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Incidentally, this information was asked for rather late, and it took 
us up to late last night in order to get it. I didn’t know about it 
until yesterday afternoon. 

Mr. Neus. Mr. Inness Brown, do you have the general ledgers 
of the Gasoline Retailer and the New York Retailer, along with the 
minute books of both corporations? 

om Inness Brown. Yes, I have; with the exception of the minute 

a 

Mr. Netuis. Will you produce those for the committee, Mr. Inness 
Brown? 

Mr. Inness Brown. With the exception of the minute book of the 
New York Retailer, which I have not had and cannot find. 

Mr. Neus. Where is the office of the New York Retailer? 

Mr. Inness Brown. At 17 Union Square West. 

Mr. Netuis. The same office as the Gasoline Retailer. 

Have you searched the premises for those books? 

Mr. Inness Brown. They have searched the premises for those 
books. May I say we moved in March of this year to 480 Lexington 
Avenue. I don’t think the books are lost ; they go back to 1930, I think 
itis. We have never considered the need of them, by the way, because 
the gas and oil—the real activity of our business is in gasoline retail, 
and I have those. 

Mr. Nexis. But the New York Retailer Corp. is a functioning, live 
corporation; is it not? 

Mr. Inness Brown. Yes. 

Mr. Newuts. And you do realize that under the law you are required 
to have minute books of your meetings and your board of directors’ 
meetings ? 

Mr. Inness Brown. Yes. 

Mr. Netus. I think, Mr. Chairman, that information would be 
necessary for the committee’s inquiry, and I would like to ask you 
to instruct the witness to search the premises for those records. 

Mr. Roosevett. Mr. Inness Brown, the committee will instruct you, 
following the conclusion of these hearings or, if possible, before that 
time, to make as thorough a search as possible and report to us whether 
or not you can find the minute books referred to. 

Mr. Inness Brown. Yes. 

Mr. Roosevett. Proceed. 

Mr. Neuuts. The last category 

Mr. Roosevett. Before we go any further, the last documents ex- 
cept for that minute book are available and will be made available to 
the committee staff. 

Mr. Netuts. I understand that. 

The last question I have on the list of items that I have previously 
discussed with Mr. Tyler relates to two subject matters, but they are 
related. 

First, are there any intraoffice memorandums or letters or corre- 
spondence relating to the source of income to the New York Retailer 
Corp.? Have you made a search for those documents? 

Mr. Tyuer. I didn’t, in those terms, didn’t have that on my list, 
Mr. Nellis. I would think Mr. Brown will be able to explain. 

Mr. Inness Brown. I would say this: That I doubt whether there 
is any intracorrespondence, because I am the owner of the New York 
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Retailer, and I am also the owner of the Gasoline Retailer, and I am 
the sole stockholder of both those corporations, and I can’t 

Mr. Neus. The other part of my question relates to any loans made 
by outside parties to the New York Retailer or the Gasoline Retailer, 
and the source of those loans. 

Mr. Inness Brown. I am ready to make a statement on that. Are 
you asking for a statement ? 

Mr. Roosrvetr. No. I don’t want a statement. I just want to know 
whether the documents are present. 

Mr. Inness Brown. Well, they would show up, I think, Mr. Mur- 
im the general ledger. 

r. Roosevett. The booksand records. That is all we want. 

Mr. Netuis. That concludes the questions, so far as I am concerned. 

Mr. Roosrvett. All right. 

Mr. Inness Brown. I think that covers the ground now, if you will 
make those available to the committee staff. 

I would like, however, to point out to you that the committee will 
request your presence tomorrow afternoon at 

Mr. Nexis. We hope at approximately 2: 30, 

Mr. Roosevetr. At 2:30. 

Mr. Inness Brown. Fine. 

May I ask permission to give to this committee the bound copies of 
the Gasoline Retailer for 1955, 1956, and 1957 ? 

Mr. Nexus. Yes, indeed. 

Mr. Roosrvett. We will be very happy to have them. 

Mr. Inness Brown. I believe if you look over those bound copies, 
most of the suspicion that may appear on the part of the people that 
have complained against the Gasoline Retailer will be abolished in 
the minds of the committee. 

Mr. Roosevetr. The committee will be very glad to have them. 

Do you have any single copies available ? 

Mr. Neuuts. Yes. 

Would you like to see one, Mr. Hosmer ? 

Mr. Inness Brown. I don’t think we should be judged from a single 








copy. 

Mr. Roosrvett. I am sure that Mr. Hosmer will be glad to look 
over the bound copies, too. 

Thank you very much, Mr. Brown. I excuse you for this session. 

The committee now would like to hear from Mr. Clint Elliott and 
Mr. Otis Ellis, together, if they would be good enough to come 
forward. 

Mr. Tyrer. If you will excuse me, Mr. Chairman, we think we 
might find the cashbook. 

Mr. Roosevetr. That is perfectly all right. You have plenty of 
time to do that. The committee wants to proceed with the other 
witnesses. 

Mr. Inness Brown. Mr. Chairman, may I ask one particular favor? 
I think that myself as witness around here would be adequate. You 
have subpenaed my managing editor, who has to close the paper this 
week. His absence from my office seriously handicaps this particular 
publication. I am quite sure that you intend no hurt to the publica- 
tion, and if Mr. Burke’s presence is not necessary, and I can’t see why 
it is necessary, because while it is true he handles most of the adver- 
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tising, I mean, most of the editorial matter, after all, I am responsible 
for it and all that he could say would be something like this: That 
I take the newspaper and I print it as I see fit, and I have very little 
interference from the publisher of this publication. I know of no 
editor that has been freer. 

Mr. Roosrverr. Let me say on behalf of the committee—and I am 
sure my colleagues would agree with me—we would want to cooperate 
with you in every possible way. 

Mr. Nellis feels that in view of the fact that you are thoroughly 
familiar with all of the details of the management of the Gasoline 
Retailer, which is the primary thing that we are interested in, that 
we will be glad to excuse Mr. Burke from being present at the sessions 
called for this week. If we need him, then we will have to ask that he 
come back at a later time. But we will excuse him. 

Mr. INness Brown. I think that is very courteous and a very nice 
thing to do, and I appreciate it very much. 

Mr. Roosevetr. Mr. Elliott and Mr. Ellis, would you each raise 
your right hand, please. 

Do you solemnly swear that the testimony that you are about to 
give before this committee shall be the truth, the whole truth, and 
nothing but the truth, so help you God? 

Mr, Exxiorr. I do. 

Mr. Exuis. I do. 


TESTIMONY OF CLINT K. ELLIOTT, PRESIDENT, NATIONAL OIL 
JOBBERS COUNCIL, INC.; AND OTIS H. ELLIS, GENERAL COUNSEL, 
NATIONAL OIL JOBBERS COUNCIL, INC. 


Mr. Roosevetr. Gentlemen, we will do just exactly the sane thing 
with you that we did with the previous witness—you were present. 
I am going to ask counsel to go through the documents in the same 
manner, ask if they are present, and, if ‘they are present, if you will so 
indicate, and then turn them over to the staff. We can proceed from 
there. 

Mr. Exxis. Mr. Chairman, I would like to identify myself, my 
capacity, that of Mr. Elliott and others who are in the room. 

My name is Otis H. Ellis. I maintain law offices here in the city 
of Washington at 1001 Connecticut Avenue. I am general counsel 
for the National Oil Jobbers Council, Inc. 

The National Oil Jobbers Council is a nonprofit Tennessee corpora- 
tion, which operates in the usual manner for trade associations. 
Sitting with me is Mr. Clint K. Elliott, Jr., who is the current presi- 
dent of the National Oil Jobbers Council. 

Not knowing what this committee would want this morning by way 
of information other than the records which were subpenaed, I have 
with me, and I would like to introduce them and the record reflects 
that they are in the room, ready to answer any questions that this 
committee might have, I would like to introduce 

Mr. Roosevert. Mr. Ellis, may I say at this time we will not be 
asking any questions outside of the ones already indicated, and if you 
would hold that and introduce them at the proper time, which is the 
open hearing tomorrow, we will be saved the repetition of having 
to put it in the record again tomorrow at the open hearing. 
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Mr. Exxis. Well, that is the first information that I have had that 
we were due at an open hearing tomorrow. I am just as vague as 
I can be about what is wanted of me. I have a subpena issued to 
Otis H. Ellis—-— 

Mr. Roosrvertr. Mr. Ellis 

Mr. Exuis (continuing). And Mr. Elliott has one to appear today. 

Mr. Roosrvetr. The committee counsel will make clear to you at 
what time the committee wants you to be present, and I don’t think 
you will have any question as to cooperation from the committee coun- 
sel, as to information which will be asked for at this time. 

The only thing that the committee is asking you to do is to answer 
as to whether or not documents subpenaed are present and here. We 
will read the list and we will ask you kindly to respond at that time, 
and the committee is not prepared to receive any further statement 
at this time. 

Now, Mr. Nellis, will you proceed, please, and ask the questions. 

Mr. Neus. Mr. Chairman, may I ask your permission to make 
one short statement, so the record will be cleat 

Mr. Roosrvetr. I prefer that we go right ioe the record. 

Mr. Neus. All right, sir. 

The three subpenas which were issued, one of which was with- 
drawn at your request after our discussion 

Mr. Extus. I told you I could not accept service process for the 
National Oil Jobbers Council’s records. 

Mr. Nevius. That is right. 

And the two remaining subpenas which are the subject matter of 
these documents, one of which was issued at your request to Mr. Clint 
Elliott, calls for the following, and I now “ask you if you have the 
material documents with you and will produce them for the com- 
mittee : 

Your full and complete membership list, names, and addresses of 
all officers, directors, the minute books of the corporation, your bank 
and financial statements, contracts, records, and documents covering 
those subject matters for the years 1955, 1956, and the first quarter 
of 1957. 

And just to complete the statement—that concludes the statement 
on the subpena—but to complete my statement, we have had a num- 
ber of discussions about this subject matter, have we not, Mr. Ellis? 

Mr. Exuis. We have, and very indefinite discussions, at that. 

Mr. Nexus. I beg your pardon ? 

Mr. Exvurs. Very ‘indefinite discussions. 

Mr. Nexis. But I think we have made it clear to you as to what 
the subpena was intended to cover. 

Mr. Exits. 1 think you have. 

I have brought up with you what does the word “document” in the 
subpena mean; does that mean I bring all my file cabinets down here, 
and then the discussion came up as to what it w as, and I think I have 
here everything that you want. 

Mr, Nexus. Will you produce those records, then. 

Mr. Exxis. I will state at the moment in answer to the first part of 
your question, I have here a list of the names and addresses of the 
members of the National Oil Jobbers Council. I have a list of the 
names and addresses of officers and directors of the National Oil 
Jobbers Council. 
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ge Counsel, if you will please check your list so that we will 
ow. 

Mr. Nettts. I will do so; yes, sir. 

Mr. Extis. In addition to that, I have the minutes of not only the 
National Oil Jobbers Council but the board of directors and execu- 
tive committees for that council for the years 1956, 1955, but there 
have been no meetings in 1957, so there are no minutes for that 

ear. 
* In addition, and moreover, what you didn’t ask for I am supplying 
here, a copy of the constitution and bylaws of the National On Job- 
bers Council. 

In addition to that, I have one folder containing the paid bills, 
with vouchers and supporting checks. I will repeat again, I have in 
addition an envelope containing the paid bills, with vouchers and 
checks for the year 1955. 

I have an envelope containing the paid bills and vouchers for 1956. 
I have another envelope containing the paid bills and vouchers for 
1957. 

I think these are up through March. If you want them as of yester- 
day, we will supply them. 

r. Netuts. No, there is necessity for that, Mr. Ellis. 

Mr. Extis. I have here a book, which I would like for you to tell 
me whether you want it or not. It is our check stub book, beginning 
with February 14, 1955. 

Mr. Neus. May I interrupt you. 

The committee does not want to see that. 

Mr. Exxts. You don’t want that? 

Mr. Netuts. That is correct. 

Mr. Ents. In addition, I have an envelope containing the canceled 
checks and bank statements for the year 1955. I have an envelope 
containing the canceled checks and bank statements for the year 1956. 
I have an envelope containing the canceled checks and bank state- 
ments for the year 1957 up to the point that we have them back from 
the bank. 

Mr. Netuts. Will those documents show the source of the income 
of the National Oil Jobbers Council? 

Mr. Exut1s. I will get to that in a minute. 

What we pay out doesn’t show the source of anything. 

Mr. Nexis. Yes; but you said you have bank statements. 

Mr. Extis. Yes. Bank statements show what a bank statement 
normally does, that the depositor put in 

Mr. Netuts. Show the source. Please allow me to conclude. 

I am wondering whether you have material showing the source of 
the income of the National Oil Jobbers Council. 

Mr. Extts. Mr. Nellis, I have here everything that you could pos- 
sibly want as far as the business of the National Oil Jobbers Council, 
and if you will let me conclude, I think I will satisfy you. 

Mr. Netuts. All right. 

Mr. Extts. I have here another envelope which shows the bank- 
books and duplicate deposit slips for the period 1955 to 1957. I won’t 
guarantee that that might include what the girls have taken to the 
bank yesterday. I don’t know. These records were put together all 
day Saturday and Sunday by me, because an executive secretary in 
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our office is gone, and I know no more about the files in the office than 
a herd of goats. 

We have, in addition, certified public accounting audits of the 
NOJC books for the years 1955 and 1956, prepared by the firm of 
Stoy, Malone & Co., which we are submitting to the committee. We 
have the NOJC accounting records, journals and ledgers which will 
tell you where our funds came from and where our funds went to for 
the year 1955. 

We have the 1956 NOJC books showing cash disbursements and cash 
receipts, as well as the general journal and ledger sheets. 

For 1957, here are our working books as close up to date as we can 
have them posted. 

In addition to that, the National Oil Jobbers Council began the 
torturous task in January of trying to put out a magazine, The publi- 
cations manager of that magazine was a secretary of one of our mem- 
ber associations located in Minneapolis, Minn., serving without pay, 
so he had a part of the magazine records out there. The main ones 
he had were our advertising contracts which, by agreement with Mr. 
Nellis, he agreed that we could supply photostatic copies of those con- 
tracts rather than the contracts themselves. 

We have those—I haven’t seen them, and I hope they are in order. 
The just came in this morning. That is accompanied by an affidavit. 
I haven’t read it. I hope it meets your purposes. If it doesn’t, I 
will get you another, or two more affidavits. 

We also have the secretary-treasurer of the council, who was 
looking after the monetary end of the magazine, separate and apart 
from the council books, and that was Mr. Miles Hall, of Duluth, Minn. 

Now, Mr. Hall was keeping a separate set of books on this in- 
stant project of the magazine, and he has sent in his books. I am not 
a boulienen I don’t know what is in them and what they will 
show. I hope somebody can figure them out. I am giving them to 
you as I got them. 

In addition, he has sent in the bank statements dealing with the 
magazine. He has sent in the balance sheet dealing with the maga- 
zine. In addition, the photostatic copies of all the checks which he 
has issued incident to the publication of the magazine. 

And in order to insure any curiosity or to provide you with some 
good reading, we have the three issues of the magazine up to date and, 
while we are on the subject, if I could go off the record a minute. 

(Discussion off the record.) 

Mr. Ets. Now, then, your first question was, Do I have the rec- 
ords with me? I have testified that I have the records with me. 

I would like to make as brief a statement as possible. 

Mr. Roosrvett. Mr. Ellis—— 

Mr. Exxis. Turning the records over to you 

Mr. Rooseveur. Mr. Ellis, we would prefer not to have that. This 
becomes a matter of any statements. ‘The statements must be made 
in open session. This executive session is merely for the receipts of 
records. We appreciate the efforts and time which obviously you 
put in to cooperate with the committee. We want to thank you for 
it. 





The records are here. The committee will take charge of them, 
and we will do the same thing with you that we did with the previous 
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witness. They will be held in confidence for the purposes of the com- 
mittee. They will not be available to anybody but the two of you 
who are present here as witnesses at the present time, and they will 
be returned to you. 

Mr. Exxis. Mr. Chairman, I don’t wish to be obnoxious or imperti- 
nent in any way. I think I have demonstrated up to this point an 
effort to comply with the committee request. 

I am here with records, but the Chair has not as yet asked me, are 
you ready to turn the records over to us, in answer to that subpena, and 
I would like to be heard on that. 

Mr. Roosevett. Then I will put question to you. Are you now ready 
to turn over to the committee staff the records which you have brought 
and which you have identified before us ? 

Mr. Etxis. In response to that question, I would like to state that 
I do not think this committee has the authority to subpena these 
records under the authority under which it functions. 

I would like to further state that in view of the conference which 
was held by you with other Congressmen attending, outlining the 
objectives of these proposed hearings, coupled with a press release 
issued by you on March 22, wherein you stated: 

It will be the purpose of the subcommittee to seek out possible adjustments 
within the industry and as a possible alternative, recommend legislative remedies 
to the appropriate legislative committees of the Congress. 

I do not. consider that the records of the National Oil Jobbers 
Council are relevant to the hearings as outlined by you. 

I repeat again, I do not think you have the authority to subpena our 
records under the authority granted you, and I believe it is House 
Resolution 56. However, despite that fact, since we have been placed 
in the position by remarks made to the press yesterday, I am advised 
by you, which intimate and impute to the jobbers council the possi- 
bility that we may be tools of the major oil companies, we feel it 
necessary, despite the rights, as we see them, and the relevancy as 
we view it, to bring our records in and turn them over to this com- 
mittee, believing that you have no right to take them, and we wish 
to further state that if this committee or its duly appointed investi- 
gators wish to look into the files of the National Oil Jobbers Council, 
if they will give me notice so that I can get a man in who is familiar 
with those files, and I particularly refer to a former executive secre- 
tary, we will open every file and record we have to dispute the intima- 
tions and the imputations and the references to the fact that we are 
stooges and prostitutes of the major oil companies. 

I would like to make this further statement, and I conclude: 

I did not know about any further hearings. I have been in the dark 
as to what further would be done. As I told you at those conferences, 
under the policies of our organizations, I cannot take a position on 
matters before the Congress without the authority of the council, and 
that you raised matters for the subject matter of this investigation 
in these hearings which would require that I go back and do it. 

I stated that I don’t think that I can be ready to go into anything 
other than these books. We will try to answer those questions at any 
time you request. But as to going into the subject matter of what you 
said the hearings would concern themselves with, § could only testify 
personally and will have to ask that we be granted a later time, and 
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that will possibly be in June, after our council meets, at which time 
they can act on the matters under consideration, 

Mr. Roosevetr. Mr. Ellis, let me thank you for your statement, 
and simply make two remarks. 

No. 1, ‘lan has been at no time any imputation which named the 
National Oil Jobbers Council, such as you referred to, and the purpose 
of this meeting is merely to get the records. 

As to whether you feel we have the right to or not, of course, is a 
moot question at this point, as long as the records are here, and you 
have stated under oath that they will be made available to the 
committee. 

As far as any further questioning is concerned by the committee, if 
you do not feel competent to answer a question placed to you by 
members of the committee, all you have to do is to say so. It is then 
up to the committee whether they will require you to answer beyond 
what you feel your ability is. 

Let me also assure you that the counsel will be instructed and is now 
instructed to be very definite with you as to the time and place of the 
meeting that the committee will require you to be present at, and 
if there is any other information which then comes forward which 
we feel we should have and you are unable to give it to us at that time, 
we will make the arrangements then for you to appear at a later 
time. 

Mr. Exxis. Might I ask two questions, which are not argumentative? 

One is, if we are to appear tomorrow, could it be arranged some 
way where these men that I have in town, who, there is a possibility, 
will have to help answer some of these questions, whether they can 
be heard, because they are businessmen who have come a long way. 

Mr. Roosrvetr. The counsel informs me that none of the witnesses, 
including yourself, will be required until Friday afternoon, after 2 
o’clock. 

Mr. Eusis. Can I consult with these gentlemen a minute, Mr. 
Roosevelt ? 

Tf your counsel had told me something—— 

Mr. Roosrvett. Mr. Kllis—— 

Mr. Exuis (continuing). Rather than give me a bunch of indefinite 
answers 

Mr. Roosrver.r. Mr. Ellis, we will be in order. This is not an argu- 





‘mentative session. None of the committee hearings will be. 


Mr. Exuis. I am sorry, Congressman. 

Mr. Roosrveir. None of the witnesses that you have referred to 
are going to be required by the committee. My information is that 
the only witnesses that will be required are yourself and Mr. Elliott, 
and we will require you to be present on Friday afternoon at 2 o’clock. 

Mr. Exuis. The point I was getting at is, Congressman, it is quite 
possible that you. may propound questions to me, or your counsel 
might or somebody else on the committee might, that neither of us 
can answer, and I would-—- 

Mr. Neus. Then you will—- 

Mr. Exxis (continuing). And I would like to be in a position 

Mr. Roosrvetr. Then you will be in a position 

Mr. Ex.is (continuing). Through these people to answer as many 
as we can at one sitting. 
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Mr. Roosrvett. We have told you when we want you to be present. 
If you have other people you would like to bring forward, that is 
entirely up to you. 

Mr. Exu1s. I will be here. 

Mr. Roosevetr. That is entirely up to you. The committee will 
be glad to hear anybody at that time further, that you want to bring 
with you. 

We are not requiring anybody else. We are telling you we do 
require you to be here Friday afternoon. 

Mr. Exxuis. I will be here Friday afternoon, Congressman. 

Mr. Roosevett. Thank you. 

Mr. Ex.is. The second question I had to ask was, is it out of order 
for me to ask specifically by virtue of what authority our books are 
requested ? 

Mr. Roosevett. By authority of the resolution which formed this 
committee, which is House Resolution No. 56. 

Mr. Extis. What portion of it? That is why I use the word “spe- 
cifically.” 

Mr. Nexus. I will be glad to read it to you, Mr. Ellis. 

Mr. Sueenan. Mr. Nellis, I would suggest we supply him a copy 
of House Resolution 56 rather than read it, and he will find right 
there that the chairman has full subpena power, which was em- 
powered by the passage in the House of Representatives. 

Mr. Newus. That is correct. 

I have the language, and I am sure Mr. Ellis is familiar with it. 

Mr. Ex.is. I wasn’t questioning the subpena power. What I was 
questioning is the extent to which the committee can go in making 
inquiries. 

Mr. Nexis. It is quite evident that the committee has made the 
subpena. It has been served in part in response to your own request 
to me. 

Now, as to what your conception of the committee’s power is, that 
is entirely up to you. 

Mr. Extis. Let’s get this straightened out. I don’t want to prolong 
this. You keep saying I requested you to subpena me. I didn’t re- 
quest you to do any such thing. An officer appeared with a subpena 
at the offices of the National Oil Jobbers Council and there is only 
a girl in the office there, who is not qualified to accept it, and when she 
notified me of it, I called you and I told you I am not authorized to 
accept subpenas for books and records of the National Oil Jobbers 
Council. But in order to keep from delaying you and not coming 
up here at the required date and saying that on some technicality here 
are the names of officers of the corporation. 

Mr. Roosrvett. The committee is glad to have that statement. I 
think the committee full sabasbnnle the situation, and if you care 
to go over with Mr. Nellis the specific authority of the committee 
outlined in the resolution which empowers this committee, I will ask 
the committee counsel to go over it with you. 

Mr. Exxis. All right, Mr. Chairman. 

Mr. Newiis. I have nothing further. 

Mr. Roosevett. The committee will stand adjourned until 10 o'clock 
tomorrow morning, in this same room. 

(Whereupon, at 10: 50 a..m., the subcommittee adjourned, to recon- 
vene in open session on Thursday, April 11, 1957, at 10 a. m.) 
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DISTRIBUTION PRACTICES IN THE PETROLEUM 
INDUSTRY 


THURSDAY, APRIL 11, 1957 


Houses or REPRESENTATIVES, 
Suscommirter No, 5 on DisrrrsutTion Proptems 
OF THE SELECT Committee To Conpuct a Stupy 
AND INVESTIGATION OF THE PropLEMs oF SMALL Business, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 10:20 a. m., in room 
1301, New House Office Building, Hon. James Roosevelt (chairman 
of the subcommittee) presiding. 

Present: Representatives Roosevelt, Sheehan, Hosmer, and Brown. 

Also present: Joseph L. Nellis, special counsel; Justinus Gould and 
P. C. Murray, assistant counsel, and Victor Dalmas, adviser to 
minority. 

Mr. Roosrvett. The committee will please come to order. 

Before the committee proceeds with the day’s business, I am going 
to ask the following witnesses who were subpenaed to bring in certain 
records today to step to the side of this table here and deliver their 
records to Messrs. Murray and Gould who will have proper receipts 
ready for them. And also we will be happy to confer with them at 
the end of the morning session as to the time when their testimony will 
be required by the committee. 

I might also say that I have been informed that 1 or 2 of them wish 
to make statements to the committee on the delivery of these records, 
and they will be allowed to do so at the conclusion of the morning 
testimony. 

Mr. J. E. Stevens, secretary of the Pennsylvania Petroleum Asso- 
ciation; Mr. E. D. Catterton, secretary of the Virginia Petroleum 
Jobbers Association, and the representative of the Kentucky Petro- 
leum Marketers Association. 

If they would deliver those records here, they will be given receipts. 

Judge Hansen, we want to welcome you, sir, as we did your distin- 
guished predecessor. I believe shortly my other colleague from Cali- 
fornia will be here and I know he would also welcome you personally, 
as I do, as a very distinguished son of our great State of California. 

Before we proceed, however, in order that the gentlemen of the 
press and others interested may have a complete understanding of the 
committee’s purpose, I am going to make a very brief statement with 
your permission. 

Subcommittee No. 5 of the Select Committee on Small Business of 
the House of Representatives is a duly constituted subcommittee of the 
select committee and is composed of the Honorable Tom Steed, of 
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Oklahoma, the Honorable Charles H. Brown, of Missouri. sitting here 
on my right, the Honorable Timothy P. Sheehan, of Lllinois, who is 
sitting on my left, and the Honorable Craig Hosmer, of California, 
und myself as chairman. The full committee is under the able chair- 
manship of the Honorable Wright Patman, of Texas. 

This subcommittee is charged with the duty of investigating and 
studying the problems of small business in the distribution of goods 
and services. It is our present intention to hold hearings on the prob- 
lems faced by small-business men in their business dealings with large, 
financially able corporations in the marketing and distribution of 
petroleum products and such related merchandise as automotive equip- 
ment, tires, tubes, batteries, and accessories. 

The House of Representatives, in House Resolution 56, approved 
January 31, 1957, authorized the Select Committee on Smal] Business, 
through its subcommittees, to— 


conduct a study and investigation of the problems of all types of small business, 
existing, arising, or that may arise, with particular reference to— 


and I am now quoting from the resolution itself— 


the factors which have impeded or may impede the normal operations, growth, 
and development of the potentialities of small business; (2) the administration 
of Federal laws relating specifically to small business to determine whether 
such laws adequately serve the needs of small business; (3) whether Govern- 
ment agencies adequately serve and give due consideration to the problems of 
small business; (4) whether priorities and preferences established and alloca- 
tions made by the Federal Government with respect to scarce materials ade- 
quately serve the needs of small business; and (5) methods of solving the special 
problems of small business arising by reason of the national emergency * * * 

I might add parenthetically at this point that those of you who 
follow the hearings will, I think, find that we will confine ourselves 
very specifically to those matters mentioned. 

Under the general terms of this authorization, this subcommittee has 
conducted a study of petroleum and automotive equipment marketing 
which led it to conclude that open hearings were in the public interest. 
This is the first of a schedule of public hearings which the subcommit- 
tee will conduct, and we have previously made available that schedule 
and it is available again today. 

The oil industry with gross assets estimated at about $50 billion in 
production and refining alone supplies the Nation with about 35 to 
40 percent of its fuel energy requirements. Better than 10 percent 
of the land area of our country is under lease for oil and gas develop- 
ment. With gas, the oil industry is the largest single purchaser of 
capital goods. Oil products are the biggest single item in interna- 
tional trade. In 1955, United States petroleum consumption was 
about 3 billion barrels. 

A major portion of al] the petroleum products sold in the United 
States is sold by or through some 22 corporations. Of the 179 com- 
panies which operate refineries, 54 conduct operations at 4 levels of the 
industry: producing, refining, wholesaling and retailing, I refer 
specifically to the report of the Attorney General, pursuant to section 
2 of the joint resolution of July 28, 1955. These relatively few large 
companies deal with hundreds of thousands of large moderately sized, 
but mostly small distributors, wholesalers and retailers. The rela- 
tionship of these independent businesses with their corporate suppliers 
is a shifting, fluctuating one fundamentally concerned with the ability 
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of the one to bargain effectively and conduct business with the other 
according to fair rules. 

The nature of retail petroleum distribution in this country has 
changed materially since the middle twenties. At the outset, the 
major oil companies owned and operated most, if not all, of the re- 
tail filling stations. In the early and middle thirties the companies 
began a program of leasing back to independent operators the sta- 
tions they had built, retaining some for training and other purposes. 
In recent years, the pendulum has swung back somewhat and we now 
observe a trend to ownership and control by the major producers and 
refiners. This latest trend, which involves the existence of alleged dis- 
crimination against small- business men by the use of various market- 
ing devices, was the main subject of the hearings of this subcommittee 
in the 84th Congress, under House Resolution 114. It is not the pres- 
ent purpose of the subcommittee to repeat that record nor to cumulate 
evidence with respect to facts brought out in those hearings, except 
as new techniques may affect the current normal growth, development 
and operations of wholesalers and retailers in the petroleum and allied 
fields. ‘The subcommittee, in compiling its information and making 
its report to the chairman of the full committee, will give full weight 
and take into consideration all the evidence adduced in prior hearings 
as well as the hearings upon which we now embark. 

I want to make reference to a matter that was stressed by me, by 
my colleagues on the subcommittee, and also by our special counsel, 
Mr. Joseph L. Nellis, in the informal meetings we had with distribu- 
tors, retailers and refiners and producers on March 21, March 22, and 
March 28, of this year. None of us have any preconceived notions 
as to any substantive remedy to be proposed, whether such be by 
recommended legislation or by informal industry adjustment. We 
firmly believe that the American consuming public, along with small 
and big business, has a sizable stake in the outcome of these delibera- 
tions. Our citizens spend a large part of their income for fuel oil, 
gasoline, motor oil, tires, tubes, batteries, and equipment for auto- 
mobiles and trucks. These products are also vitally necessary to the 
proper defense of our country. Inequities which exist inevitably affect 
the cost of living. Where monopolistic or unfair competitive practices 
exist, there you will find not only small business not getting a fair share 
of the dollar income and disappearing from the business scene, but also 
increases in prices, not economically justified, to the civilian consumer 
and to the Military Establishment. 

There has been some confusion in the public mind regarding five 
bills I introduced in the Congress on January 3, 1957, and they are 
listed as H. R. 425; H. R. 426: H. R. 427; H. R. 428; and H. R. 482. 
I introduced these bills for the aflirmative purpose that our subcom- 
mittee and other committees of both the House and the Senate may 
have a focal point for testimony and discussion of possible solutions 
to the problems that exist, particularly and emphatically with relation 
to small business. 

They were not intended to provide a complete or even a partial 
answer to the efforts of Government, industry and the consumer at 
solving these problems. The subcommittee hopes that the witnesses 
before it today and in all of the field hearings will have substantive 
recommendations to make concerning any legislation that is needed, 
or indeed, similar recommendations supported by evidence and reason 
that no legislation i is needed if that be the case. 
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I want further to emphasize that the subcommittee is continuing its 
studies in other phases of the problems of distribution. 

If testimony adduced at any of our hearings reflects adversely upon 
the conduct, practice or policy of any company or individual it will be 
the policy of the subcommittee to afford time for the testimony of 
that company or individual in refutation or explanation, or for the 
presentation of any pertinent or relevant evidence. 

It will be the policy of the subcommittee to require testimony under 
oath, without exception except, of course, for the members of the Gov- 
ernment who come before the committee. With respect to documents 
offered for the record, only documents which are clearly pertinent 
and relevant to the inquiry will be accepted. 

Ladies and gentlemen, our first witness this morning will be the 
Honorable Victor R. Hansen, Assistant Attorney General in Charge 
of the Antitrust Division of the Department of Justice. 

I feel that a preliminary statement in regard to Judge Hansen’s 
testimony is in order. The Select Committee on Small Business is not 
a legislative but is rather an investigative committee. It is not our 
function or purpose to inquire into the operation or any proposed 
amendment to the antitrust laws. I want to emphasize that point be- 
cause we are not in any way invading the prerogative or the field 
which is reserved to the Committee on the Judiciary. It is our func- 
tion and purpose to seek the opinions of the Department of Justice 
as to existing available help for small-business men in petroleum 
marketing and what that Department’s views might be toward solu- 
tions that have been suggested for the many problems that we face. 

The information which Judge Hansen will present to the subcom- 
mittee is directly related to the subcommittee’s inquiries as to com- 
plaints that may have been received by the Department of Justice 
from other Government agencies and from petroleum marketeers 
themselves alleging unfair or discriminatory marketing practices. 
Recent Department of Justice investigations in the oil industry, 
coupled with the pendency of a number of suits, have a direct bearing 
upon small-business men and the problems that they face. 

Judge Hansen has been good enough to indicate that he is prepared 
to furnish to the subcommittee relevant data concerning these matters. 

Judge Hansen, if I may now introduce my colleague, Mr. Craig 
Hosmer, of California, sitting on my left. 

Mr. Hosmer. We are acquainted. I used to practice in his court. 

Mr. Roosrvett. Judge, we want to welcome you to the committee, 
and we will be delighted at this time to hear anything you care to say 
to us. 


STATEMENT OF VICTOR R. HANSEN, ASSISTANT ATTORNEY GEN- 
ERAL IN CHARGE OF THE ANTITRUST DIVISION, DEPARTMENT 
OF JUSTICE, ACCOMPANIED BY ROBERT BICKS, FIRST ASSIST- 
ANT, ANTITRUST; AND WORTH ROWLEY, CHIEF OF THE TRIAL 
SECTION, ANTITRUST, DEPARTMENT OF JUSTICE 


Mr. Hansen. Thank you so much. I appear this morning, at your 
chairman’s request, to aid this committee’s consideration of competi- 
tive problems faced by small petroleum retailers. With this goal in 
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mind, my plan is, first, to sketch briefly present Antitrust Division ac- 
tions bearing on petroleum retailer competition. Second, I shall 
touch upon complaints received involving petroleum retailing. Final- 
ly, building on our antitrust experience, not only in petroleum, but 
throughout all industry, I shall present this Department’s views on 
several of the antitrust measures now pending before this committee. 

First, pending antitrust activities involving petroleum. The most 
significant recent development, of course, is the grand jury now sitting 
in Alexandria, Va. That grand jury is authorized to consider the 
pricing structure of the entire petroleum industry. 

Many months before the recent price rise in petroleum and its prod- 
ucts, based on our continuous study of the oil industry, we sought and 
received grand-jury authority. The size and complexity of the prob- 
lems involved present some difficulty in assembling an adequate trial 
staff. By October 15, 1956, however, the nucleus of the necessary staff 
became available, and formal authorization was then given to move 
to empanel the jury. When the requisite preliminaries were com- 
pleted, a grand-jury action was begun, early in February of this year. 
Since then, we have pressed forward with all speed possible in so in- 
volved and complex an industry. 

You understand, I feel sure, that I cannot discuss, directly or indi- 
rectly, action which has been, or will be, taken by the grand jury. The 
grand-jury proceedings themselves are ae surrounded by 
Toewhanared safeguards of secrecy. The breadth of the jury inquiry, 
however, is suggested by the formal letters of authorization to the 
Department’s trial staff. These letters were filed in open court when, 
at the request of the district judge, the Department formally moved 
to empanel the grand jury. By their terms, the staff is directed to 
investigate any violations of the antitrust laws— 
by certain persons, firms, corporations, associations, and their members and 
others, engaged in or having been engaged in the manufacture, distribution, pur- 
chase, sale, processing, and storage of petroleum and petroleum products. 

In this connection, you are hereby expressly directed to conduct in the United 
States District Court for the Eastern District of Virginia, and in any other 
judicial district where the jurisdiction thereof lies, any and all kinds of legal 
proceedings, civil and criminal, or both, including grand-jury proceedings, pro- 
ceedings before committing magistrates, proceedings by information, and removal 
proceedings, which district attorneys are authorized by law to conduct. 

Implementing this authorization, we seek to focus all available ef- 
forts to aid the grand jury’s function. Thus, other departments and 
agencies of the Government have been asked to cooperate in the un- 
covering of leads and evidence which the grand jury will consider. Of 
course, the FBI is a principal investigative arm of this inquiry. In 
addition, however, we have already secured from the records of other 
agencies a vast amount of information which bears on the possibility 
of antitrust violation in petroleum production, transportation, refin- 
ing, or marketing. 

Sweeping as this task may be, Alexandria, by no stretch, spells the 
sum of our efforts. In addition, we prosecute with utmost vigor our 
oil-cartel suit. Already more than 100,000 documents—secured largely 
from defendants—have been examined and correlated for use at trial. 
We are by now in the final stages of the Government’s pretrial dis- 
covery. And one of our goals is to be prepared for trial by fall of this 
year. 
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More directly relevant to this inquiry, of course, is our pending 
west-coast oil proceeding. That proceeding, a regional monopoly case, 
involves alleged restraints at marketing, as well as other, levels of 

etroleum operations. But, let me emphasize, in an industry so highly 
integrated, anticompetitive practice at any level may be reflected in 
marketing restraints. 

In light of this committee’s interest, not only in petroleum, but in 
antitrust generally, I should like, with your permission, to treat the 
present status of our west-coast oil case in some detail. For the matter 
of its handling, I suggest, highlights how an experienced, capable, and 
discerning trial court can facilitate decision of complex antitrust 
issues. 

Only a few weeks ago, the parties completed a 4-day pretrial con- 
ference. ‘This conference sought to clarify the Government’s con- 
tentions and to see what progress could be made toward limitation and 
definition of the issues of the case. Pursuant to an order of the court 
entered on last December 7, directing the Government to set forth 
its contentions and theory of the case, we filed in January an outline 
of contentions. Early in February we supplemented this outline 
with a statement of our contentions as to effects. The purpose of this 
was to clearly demonstrate how each of the various activities of the 
defendants was interrelated with other activities to form one overall 
conspiracy. 

Ata pretrial hearing on January 14, the defendants were given until 
February 25 to present to the Government issues as to the sufficiency 
of the Government’s outline of contentions. On February 25, defend- 
ants served a document composed of 65 pages entitled “Joint In- 
quiries” by all defendants as a basis for pretrial hearings on the outline 
of plaintiff’s contentions. Supplemental inquiries were also served 
by Defendants Richfield and Shell. These documents set forth approx- 
imately 220 “inquiries” concerning plaintiff’s contentions, theory, and 
proof. And many of these inquiries were composed of several ques- 
tions. 

From these documents it became apparent that the defendants were 
seeking to isolate each allegation in the charging portion of the com- 
plaint from each of the others. By so doing, defendants sought to re- 
quire the Government to state whether it had evidence of a specific 
agreement by all defendants as to each of the thirty-odd matters 
set forth in paragraph 70 of the complaint, and whether plaintiff had 
a proof of agreement between defendants as to each individual act of 
each defendant falling within the categories of activities described in 
the complaint. 

After some 3 days of pretrial conference, Judge Carter observed— 
and I quote from the transcript of proceedings: 

The Court. * * * The court directed the plaintiff to file, as a start on pretrial, 
an outline of contentions. I submit that the plaintiff has complied with that order 
and done an excellent job. This is a complicated case, and yet in this document 
of some 40 pages, plus, it is true, some supplements, the plaintiff has intelligently 
and logically and with a great deal of precision set out what their contentions 
are. Now, whether you agree with them or not, we are not talking about that. 
Whether they are right or not, we are not talking about that. But a lawyer could 
pick up this document on contentions and see the framework of what plaintiff 
thinks it is going to be able to prove. 

Do you agree? 

Mr. KirKHAM. No. 
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The Court. Well, I don’t care whether you do or not. I think that is self- 
evident. 

Now, defendants wanted to hold this hearing to make certain inquiries. Out 
of these inquiries there have come to the surface already several questions of law. 
In that sense we hit a few grains of gold sifted out of the sand. Some of these 
matters, it seems to me, have advanced the cause of trying to find out the limits 
of this case and to work out the pretrial work. However, I am not going to tell 
you how to run your business, and if you think some of these things are important, 
then we will try to get some answers. But I know that, as far as I’m concerned, 
I think, at this stage of the proceeding, the plaintiff has done a better job than 
you are doing. Maybe you will convince me later that some of this chaff we will 
sift out here has some value. 

After this, the court then directed defendants to prepare and sub- 
mit a statement of their contentions as to each contention set forth in 

laintiff’s outline. He set no definite date by which this must be done 

ut stated that he would expect to hear from the parties concerning the 
timing within the near future. By such imaginative and forthright 
action, I suggest, prompt but deliberate adjudication of the antitrust 
issues in the case should be facilitated. 

Perhaps reflecting the pact of antitrust activity, petroleum market- 
ing complaints have increased from 44 in 1955 to 56 in 1956, and.72, al- 
ready, in 1957. Your chairman asked specifically that I present a re- 
port of the statistics of the various types of complaints received by the 
Antitrust Division from retail gasoline and petroleum products 
dealers, and the disposition of them. 

In accord, I submit the following table, showing the types of such 
complaints, broken down by year and by the subject of the complaint. 
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The record of the disposition of these complaints, however, involves 
a review of our entire oil enforcement program. Thus, the 1949 
Standard Stations case, which set—more or less clearly—the present 
rules controlling exclusive dealing practices in this industry, was the 
first of a series selected to reach the widest possible variation of simi- 
lar practices. That case presented the problem of exclusive deal- 
ing requirements, as embodied in the written contracts covering the 
retail outlets of the company. The Richfield case, decided in 1952, 
settled the law respecting another group of exclusive dealing require- 
ments, both oral and written. Similarly, the pending Sun Oil case 
seeks to cover a broad spectrum of exclusive dealing practices, and is 
now awaiting briefs before final judgment. Finally, in like fashion, 
the West Coast Oil case presents a different group of variations of 
the exclusive dealing problem. 

Each complaint which challenges exclusive dealing requirements 
that has been received in the Division since Standard Stations has 
been carefully investigated and analyzed. We most always conclude 
that issues raised are analagous to those already at test in pending 
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litigation. Of course, even if we had the facilities to permit it, it 
would not be an efficient use of our staff to prosecute each possible 
exclusive dealing complaint on a separate basis. 

Consider, for example, the time and effort required to make the 
necessary investigation and trial preparations of an antitrust case 
involving the exclusive dealing practices of one of the major com- 
panies. Preparing for the Standard Stations trial, it was necessary 
to interview more than 2,000 service-station operators. Preparation 
for the Richfield and Sun cases similarly involved a tremendous effort. 

We have launched new investigations or, where feasible, allocated 
each of the complaints on exclusive dealing to the case in which the 
identical] issue is being tried. If the Government prevails in the Sun 
case, it is to be anticipated that analogous exclusive dealing practices 
will be immediately terminated, not only by the defendant there, but 
by other oil companies, as well. 

With respect to price complaints, may I further subdivide this 
category into those concerning outright price fixing, those involving 
price discrimination and those complaining about fair trade problems. 
And, in each of these categories, we have followed the practice, de- 
scribed above, of trying the prototype cases which most clearly dispose 
of the greatest number of complaints. 

In the spring of 1956, the Shell Oil Co. paid a fine of $5,000 in the 
United States District Court for the District of Massachusetts, after 
a plea of nolo contendere to an indictment for the price fixing of gaso- 
line at the retail dealer’s level. Recently, five indictments against 
Socony Mobil Oil Co., Inc., were dismissed by Judge Sweeney of the 
same court on the grounds that the McGuire Act permitted the pro- 
ducer in that case to fix the dealers’ retail price, even though the price 
was unfairly discriminatory as between dealers. I want you to know 
that the Department will very carefully consider the filing of an ap- 
peal from this adverse decision. 

Another issue relating to price fixing concerns certain of the prac- 
tices which the major companies have used to preserve their tank- 
wagon price structure; for example, the placing of the dealer on a 
commission or consignment agency basis, which narrows his normal 
margin of profit and effectively fixes the retail price. This rather 
widespread practice is now directly at issue in the west coast oil case, 
specified in the amended complaint filed August 24, 1956. The prob- 
lem of wholesalers’ discriminating in prices between dealers is also at 
issue in that same case. Other complaints of price discrimination have 
been referred to the Federal Trade Commission for action under sec- 
tion 2 of the Robinson-Patman Act. The remaining miscellaneous 
complaints listed in the appendix are, for the most part, either under- 
going investigation prior to allocation to one of the above categories, 
or involve matters within the Alexandria grand jury’s authorization. 

In sum, we are now embarked upon a comprehensive litigation pro- 
gram aimed at the anticompetitive practices which plague the retail 
dealers in this industry. And, as it now stands, we have a total of 45 
lawyers assigned to oil litigation out of our total staff of 255 lawyers. 
Such large proportion of staff assigned to this industry reflects our 
deep concern with the problems not unlike those before this committee. 

Against this background, I turn to consideration of the five bills on 
iach your chairman requested an expression of views. For purposes 
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of comment, I shall first discuss the two bills—H. R. 432 and H. R. 
427—which propose certain antitrust procedural changes applicable 
generally. I shall then comment on the remaining three bills, all of 
which propose to establish new procedures applicable only to the 
petroleum industry. 

We favor the enactment of the bill H. R. 432 to amend section 
16 of the Clayton Act to provide for the payment of costs of the suit 
and attorneys’ fees to private parties who proceed to enforce the anti- 
trust laws in the public interest. As the title of the bill states, this 
bill seeks to permit a successful private antitrust plaintiff’s recovery 
of costs, not only where he seeks damages but also where he seeks solely 
equitable relief. A treble-damage claimant suing under present section 
4 of the Clayton Act is entitled, if successful, to collect not only his 
treble damages, but costs of suit including attorneys’ fees as well. 
However, should he seek equitable injunctive relief, as section 16 per- 
mits, there is no provision for the recovery of costs. In the latter case, 
as my predecessor observed to the Committee on the Judiciary in 
testifying with respect to an identical bill, H. R. 8395, in the 84th 
Congress, “no rational basis appears for denying recovery of costs.” 

There should be no penalty placed on the litigant who chooses to 
seek injunctive relief rather than damages. And, I may add, those 
provisions by which an injured party may himself seek redress for 
anticompetitive injury are a most important part of antirust enforce- 
ment. 

But I do not believe that it is wise to expand those self-help pro- 
visions of the antitrust laws at the expense of the Attorney General’s 
authority to control antitrust enforcement litigation. For that reason, 
I do not support the bill, H. R. 427, “to amend section 4 of the Sherman 
Act to prescribe a procedure with respect to consent judgments, decrees 
or orders, and for other purposes.” 

This bill would add three paragraphs at the end of Clayton Act 
section 4 to set new rules for the entry of “any consent judgment, decree, 
or order” in a suit by the United States under the antitrust laws before 
a court or the Federal Trade Commission. These paragraphs would 
provide that any judgment, decree, or order be suspended from effec- 
tiveness for a period of 30 days during which they are to be open for 
challenge by specified persons, and for the period thereafter necessary 
to resolve the challenge. The persons who may apply to be heard 
include any “who may be aggrieved” by the operation of a judgment, 
decree, or order by its wording or by its omissions. The court is 
bound to give full opportunity for the applicant to challenge the terms 
of the decree, although it may accept or reject the challenge in its dis- 
cretion and without review. In the event that the application is 
granted, the court is to refuse entry of the judgment, decree, or order 
in its original form. 

This legislation would hamstring, not only consent settlements, but 
also the progress of contested litigation. Its enactment would not only 
cramp antitrust enforcement, but would alter antitrust’s purpose from 
promotion of free competition to protection of a series of private com- 
mercial interests. 

First, the legislation would apply to “any” judgment, decree, or 
order entered with consent of both parties. Those terms could per- 
haps include not only final decrees or judgments terminating cases, but: 
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presumably the entire range of less than final orders which might be 
necessary in pretrial and trial stages. Each such order would be sus- 
pended for 30 days, and be further delayed pending the hearing on 
a challenge by the aggrieved person. True, possible rewording of the 
legislation might limit it to final orders only, but, as every lawyer 
knows, there would still remain a great many final orders which precede 
the entry of that order which finally terminates the litigation. 

Second, in addition to delaying the disposition of proceedings, H. R. 
427 would alter the antitrust laws’ basic emphasis. Now the Attorney 
General is free to agree to judgments, decrees or orders—as in his 
judgment the public interest requires—subject to the approval of the 
court. That discretion can be exercised to secure from the litigation 
the maximum benefit to the national interest for the least expenditure 
of time and funds. I must emphasize that a consent judgment is 
necessarily a practical tool, and involves a balancing of many factors: 
The chance of the litigation’s success if prosecuted; the nature of the 
offense prosecuted: the bona fide of the opposing litigant; the protec- 
tion necessary for the national interest as a whole, considering all 
elements of the Nation which might be affected by the decree; obtain- 
ing immediate relief as against obtaining relief after several years of 
expensive litigation; the nature of relief reasonably anticipated after 
trial before a particular court; and, of course, finally, the terms which 
the opposing litigant will consent to. 

To these considerations of public policy, this legislation would add 
the note of special interest. Each proposed consent decree must. be 
scanned, not only for protection of the public interest, but also in 
order to identify the possible special interests of competitors, sup- 
pliers, and customers of the particular litigation defendant. And, of 
course, those interests may well be in mutual conflict. In any event, 
they need not coincide with the interest of the United States. 

In the process, moreover, this proposal would prevent consent settle- 
ments. One of the principal values to a defendant of consent settle- 
ment is the avoidance of any protracted litigation; yet any person 
whose interests are in any way affected is entitled to have full con- 
sideration as to his interests and the extent of the probable effect of 
the proposed settlement upon them. As I read the proposal, it will 
require litigation to that extent, with the presentation of evidence 
and argument for and against the application, and judgment by the 
court. In this, the defendant, as well as the Government, will be com- 
pelled to carry a laboring oar; and full consideration of this issue 
might well involve trial nearly as elaborate as full litigation of the 
basic issue. Yet, under this bill, where there exists any possible per- 
son who might feel aggrieved by a proposed settlement—or who for 
his own purposes is willing to contend to that effect—it would be im- 
possible to negotiate a wholly unlitigated settlement. 

A consent judgment or decree entered in one of our antitrust actions 
before testimony has been taken may not be used by a private treble 
damage plantiff as prima facie evidence that the defendant has violated 
the antitrust laws. This fact is often the primary reason why de- 
fendants are willing to agree to a judgment completely acceptable to 
the Department. Under the legislation, however, it is not clear whether 
the taking of testimony as to the terms of the judgment would take 
the judgment out of the exception. If it did, the Department would 
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lose a very strong bargaining weapon to obtain the relief we consider 
necessary. Trammeling this useful technique would greatly increase 
the costs of enforcement, and compel a very considerable increase in 
the staff to carry out the necessary full-dress litigation. 

No Government consent decree now affects the right of the indi- 
vidual affected by anticompetitive action to maintain his own litiga- 
tion against the wrongdoer for redress of the injury. We regard the 
fullest expression of that right of self-help as important to the main- 
tenance of free competition. But, again, the right of self-help should 
not be increased at the expense of the efliciency of the Government to 
perform its enforcement job. 

I would like also to emphasize that the Department has followed 
the practice, when formulating terms of relief for consent judgments, 
of obtaining where appropriate the views of the competitors, sup- 
pliers, and customers of a defendant. In some instances it has been 
possible to satisfy their interests; in others the decision may have 
been that matters of general interest overrode the concern of the 
individual involved, who is therefore left to the direct remedy given 
him by statute. In any event I would assure you that any person be- 
lieving that a pending antitrust litigation instituted by the Govern- 
ment might be settled in a fashion affecting his interests has and will 
continue to have, if he so desires, full opportunity to present his 
arguments to the Antitrust Division and that we will carefully con- 
sider his interests in reaching our determination as to what reliof is 
necessary and appropriate in the overall public interest. 

The three remaining bills are alike in that they each propose to 
establish by legislation specific rules of conduct for business rela- 
tionships in the petroleum industry. The Antitrust Division has tra- 
ditionally opposed variations of the general laws governing business 
conduct applicable only to one segment of our economy. 

Taking these bills singly, the first is the bill—H. R. 425—to provide 
additional remedies for a retail gasoline dealer to enforce against the 
gasoline producer a requirement that the latter act in good faith in 
performing or terminating the dealer’s franchise. This bill, in sub- 
stance, is similar to that enacted at the last Congress with respect to 
the franchises of automobile dealers. 

I suggest for your careful consideration three basic problems which 
this legislation raises. First, has the concentration of economic power 
among gasoline producers proceeded to the point where the ordinary 
rules of contract are no longer adequate for the protection of the 
franchised dealer and of the public’s interest? Second, has the prob- 
lem of the retail gasoline dealer achieved a uniqueness which justifies 
singling it out for special solution? And, finally, do the current 
expanded efforts to enforce the antitrust laws in this area promise to 
cope adequately with the problem ? 

Certainly, as to the first of these it is not possible to state that the 
concentration of economic power in this industry is nearly as great 
as that in the automotive industry. Indeed, in view of the great strides 
made by the Standard Stations and Richfield cases, I believe that our 
present program of antitrust enforcement, particularly if supple- 
mented by the vigorous self-help program these cases make possible, 
will serve to meet the problem. At the very least, this progress justi- 
fies withholding any action on this proposal to permit full observation 
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not only of the outcome of the antitrust program, but to permit court 
test of the adequacy of the similar legislation enacted for automobile 
dealers. 

The two remaining bills—H. R. 426 and H. R. 428—aimed at pre- 
venting gasoline producers from handling tires, batteries, or acces- 
sories, at the wholesale level, or from operating their own retail 
service stations, are open to much the same objections. In addition, 
they would apparently prevent all producers, regardless of size or 
affiliation, from engaging in these lines of business, without any find- 
ing that its action has actual or probable anticompetitive effects. 
Such a sweeping prohibition seems contrary to our basic philosophy 
of a competitive free enterprise business system. Moreover, I would 
remind you that one of the remaining strongholds of complete inde- 
pendence in the refining level of this industry lies in the few small 
enterprises which survive through an integrated production and retail 
operation. 

In sum, therefore, I favor the enactment of the first of these bills 
because it strengthens the independent right of self-help in enforce- 
ment of the general antitrust laws applicable evenly to all. I must 
oppose favorable consideration of that bill which expands the right of 
self-help to include the privilege of private hitchhiking on the Govern- 
ment’s case, to the latter’s serious detriment. And finally, I seriously 
question the wisdom of enacting legislation to confer special rights 
on petroleum retailers vis-a-vis their suppliers, certainly before there 
is any showing that the antitrust laws are not fully adequate with the 
present tempo of enforcement, to meet the problems of the small 
petroleum retailer. 

Mr. Roosrvett. Thank you, Judge Hansen, for that very full and 
complete statement. I think you are familiar with the procedure of 
the committee. What we normally do is to let the members of the com- 
mittee ask such questions as they care to ask and then we will ask the 
counsel for the committee, Mr. Nellis, whether he has any further 
questions, and then Mr. Dalmas, whom I don’t think I introduced to 

ou, by the way, a representative of the minority, Mr. Dalmas on my 
eft, may have questions. 

Mr. Hansen. I will be very glad to try to answer if I can. I have 
members of my staff here with me to help furnish the information 
you wish. 

Mr. Rooseverr. First let me say I don’t think it would be proper 
at this time for the committee to hacen with you the testimony with 
reference to the consent decrees. I have been informed by the chair- 
man of the Committee on the Judiciary that they specifically are going 
into that matter and, therefore, this committee—— 

Mr. Hansen. I have beer.so informed ¢nd very fully. 

Mr. Roosrverr. So I think we will leave that to the Committee on 
the Judiciary. Naturally if any individual members of the committee 
want to discuss it with you, that, of course, is their privilege. 

I am particularly, of course, interested in these matters only with 
their relation to small business. We are not interested in whether or 
not there is competition among the big oil companies or any of those 
practices. We are confining our interest specificially to the practices 
as they relate to small business and small business competitive con- 
ditions. 
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Mr. Hansen. That is my understanding. 

Mr. Rooseve.t. On page 9, sir, of your testimony I notice that you 
point up the problem that you have a number of cases which come 
before you and that your investigation of them in general is broken 
down as to whether or not they come under existing or pending or 
probable litigation that the Department may have in salen: 

What I am interested in is your opinion as to where that leaves the 
individual’s complaint. Does that not mean that prior to the time of 
any decision which might be rendered in that litigation that the com- 
plaint of the small-business man might be about conditions which 
would be so severe that by the time you reached any successful con- 
clusion of the litigation, he would be completely out of business ? 

Mr. Hansen. I don’t think so. I don’t mean to infer that we just 
simply take the complaint and file it in the category which we think 
is covered by any one case. We, of course, make a preliminary investi- 
gation by correspondence, inquiry, or request for additional informa- 
tion, so that both the party that is making the complaint and the one 
against whom the complaint is made knows that the Department of 
Justice is interested in the matter. 

But now to specifically answer your question, if we were to carry 
forward, and I am limiting it only to this one category, if we were 
to go forward with it, he would be in exactly the same position because 
he would have to wait until his case had been tried before he got relief, 
I assume, unless they voluntarily discontinue. 

On the other hand, if a pending case covers the same problem and 
we are successful in winning that, we have every expectation or every 
reason to believe that the party that is doing the act which is found 
to be illegal under the pending case would certainly discontinue it, and 
he then, of course, has his right to proceed by his treble-damage action 
if he desires to do so. 

Mr. Roosgvett. Judge, first let me say is it the experience of the 
Department that once the Shell Oil Co., for instance, as you mention 
on page 10, pleaded nolo contendere, it was found that. all complaints 
concerning that company ceased ? 

Mr. Hansen. No, sir. That is not true. 

Mr. Roosrverr. You just said a minute ago you felt that once they 
had been told that they were in the wrong, that they would stop and, 
therefore, the small-business man wouldn’t have to worry. But our 
testimony would show the contrary, that the complaint continues. Is 
that not your experience, too ¢ 

Mr. Hansen. I think you are absolutely correct. However, if they 
don’t discontinue the practice, we certainly move right in and file, 
because as indicated here, we filed many cases and we have had many 
cases against the same companies, and it is true, as you have indicated, 
that in some areas you have a violation, you have the same violation by 
the same company in a different area, but we are certainly in a posi- 
tion that we can act very promptly on the following complaints and 
cases. 

From a practical standpoint, however, it is just not possible under 
our setup to file on every complaint that comes in. We just haven’t 
the manpower. 

Mr. Roosevett. I realize, and that is one of the things, frankly, 
which bothers me, that you cannot take care of each individual, that 
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they all get lumped together and, therefore, the individual’s right 
oy not be protected, whereas in the rest of our laws the individual’s 
rights are very carefully protected, and here I am wondering whether 
the individual doesn’t lose his rights as you lump them together. 

Mr. Hansen. Well, we have one other—we have a Small Business 
Section within our Division and if the complainant is a small business 
operator, that is immediately considered by our Small Business Sec- 
tion and, quite frequently, action is taken even though there might be 
another case involving exactly the same issue. 

Mr. Roosrvetr. Has the Department ever considered the feasibility 
of some kind of legislation which would give you temporary injunc- 
tive powers to protect the individual ? 

Mr. Hansen. We have that now. 

Mr. Roosevetr. Do you exercise that through the Small Business 
Department ? 

Mr. Hansen. Well, we exercise in the overall in the Division where 
in such cases we feel injunctive relief is necessary. In other words, 
the length of time before you actually get to trial might defeat the 
very purpose of the action, and in those cases where we have a case 
that we feel is justified, we move in and ask for injunctive relief. 

Mr. Roosrvett. How many cases of individual injunctive relief has 
the Department filed ? 

Mr. Hansen. I can’t give you that information, but I will secure 
it. 

Mr. Roosrvett. Would you be good enough to make it available to 
the committee ? 

Mr. Hansen. Yes, sir. 

Mr. Roosrevett. Now, you refer, I believe—I have lost the page 
at the moment—to the matters under litigation with the Standard 
Oil Company of New Jersey. When was that case filed ? 

Mr. Hansen. You mean the cartel case ? 

Mr. Roosevett. The cartel case. 

Mr. Hansen. That was filed on April 21, 1953. 

Mr. Rooseverr. April 21, 1953. It is now almost 4 years that has 
passed. Would you think that that was not a fairly long time for 
an individual whose complaint would come under that to have sur- 
vived if the complaint was such that he was being driven out of busi- 
ness by unfair practices and conditions ? 

Mr. Hansen. Of course, the Department of Justice doesn’t control 
the length of time it takes a case to be tried, but in this particular 
case, on one request for documents, we received over 60,000 documents 
which we had to put a staff on to read and analyze each and every 
one of those documents to put them in a position where they could 
be used or discarded. 

I think action in that case, for the number of documents and the 
volumes involved—and there are no individual complainants that 
have individually suffered in that particular case 

Mr. Roosevetr. But the Department has certainly had individual 
complaints which they feel come under the general category covered 
by this suit, is that not correct ? 

Mr. Hansen. I don’t know of any individual who has complained 

on this suit because it doesn’t involve individuals. This is a cartel, big 


business. 
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Mr. Roosever. I don’t mean that, Judge. I mean you have received 
individual complaints, the matter of which you feel is covered by the 
process of litigation under this 

Mr. Hansen. Is say no. This involves big business, very big business. 

Mr. Roosevett. This is all just big business. Would you say, how- 
ever, in the West Coast case this was so? 

Mr, Hansen. Yes. 

Mr. Roosrvetr. Now, is it not true that in the West Coast case this 
is a case which is a followup to a previous one filed I believe some- 
where around 1949? I have forgotten the exact date. 

Mr. Hansen. United States v. American Petroleum Institute? It 
was filed, as a matter of fact 

Mr. Roosevetr. I am referring to this one, /nited States of America 
v. the Standard Oil Company of California, filea—— 

Mr. Hansen. 1947, 

Mr. Roosreverr. Under the Attorney Generalship of J. Howard 
McGrath. Is not your complaint which was filed on August 24, except 
for certain deletions almost exactly the same case ? 

Mr. Hansen. No. Asa matter of fact, on this West Coast Oil case 
one of the first things that I did when I came into office was to file an 
amended complaint to the West Coast Oil case defining the issues so 
that we could get to trial with it more quickly and have it pinpointed, 
which is in line with what Judge Carter mentioned here. 

Mr. Roosrvetr. Yes. I agree with that. But this case, however, 
was started—the substance of it was started back in this original time. 
What is the time, by the way? 

Mr. Hansen. I have got the complaint in almost all the cases here. 
What is the number on it there? 

Mr. Roosevetr. It is filed May 12, 1950, if I am correct. Is that 
correct ? 

Mr. Hansen. Yes. 

Mr. Roosrveir. Right. In other words, these are really one and the 
same case, aren’t they ¢ 

Mr. Hansen. Well, in substance, I would say they are. 

Mr. Roosreverr. Well, in substance, that is a good enough answer. 
If in substance they are the same case, then we are now in the year 
1957 and almost 7 years have elapsed under which you would agree 
that many of the complaints filed, individual complaints filed, come 
under the general category of the complaint filed in this case, ’but it 
has taken 7 years and we still—I hope and believe that thanks to your 
good work this finally will reach a decision. But what I am question- 
ing is, is not the evidence that the time elapsed provides not adequate 
machinery for the small-business man to really get the kind of relief 
which will keep him in business if he has to wait 7 years? 

Mr. Hansen. I can’t disagree with you on that. I think that is per- 
fectly right. 

Mr. Rooseveir. Thank you, sir. 

Now, I would like particularly because I think we will have further 
opportunity during the committee hearings to ask you about this com- 
plaint which was filed on August 24, Have you got a copy of that 
with you here? . 

Mr. Hansen. Yes, sir. 
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Mr. Roosrverr. Perhaps it would be easier if you would follow it 
with me for a moment, and what I am going to ask you is not to dis- 
cuss—and of course, I wouldn’t in any way want to have you make 
any answer which might in any way prejudice the case. I am sure you 
know that, and if my question is so worded that you feel it would, I 
hope you will immediately say so. 

r. Hansen. Thank you. 

Mr. Roosrvert. On page 8, does the Department feel that it is still 
a true statement to say that there are no pipelines, either crude or 
product, available for the transportation of crude oil or refined petro- 
leum products between the Pacific States area and any other area or 
region? Does the Department still feel that is a true statement ? 

Mr. Hansen. Yes. 

Mr. Roosevett. Thank you, sir. 

On page 13, paragraph 19, does the Department feel that it is a cor- 
rect statement to say that independent refiners of crude oil when 
purchasing their supply must pay at least the posted price of the 
posting defendant majors? In many instances they are required to 
pay a bonus or premium above the posted price in order to secure ade- 
quate supplies because of the dominant position of the defendant 
majors enhanced by the defendant majors’ control of the transporta- 
tion and storage facilities available to such purchasers. 

My question is: Does the Department feel that is still a true state- 
ment ? 

Mr. Hansen. I think it is still true, and an example of it is the 
recent case of York Hills Oil that is going to require the independent 
purchasers there to pay about 10 cents a barrel more to transport it, 
as I recall. 

Mr. Roosevetr. Yes, sir. 

Then on page 17, paragraph 28, are those figures given to summarize, 
that the defendant majors either directly or through wholly owned or 
controlled subsidiaries own about 77 percent of the gathering lines in 
the Pacific States area and that as of the same date defendant majors 
either directly or through wholly owned or controlled subsidiaries 
owned 97 percent of the trunk pipelines? Are those figures approxi- 
mately still accurate ? 

Mr. Hansen. I can’t answer that, sir. They are accurate from the 
information I have as of January 1, 1948. But whether or not there 
has been a change, and I would be inclined to think that probably there 
has been a change 

Mr. Roosrvetr. A change which way ? 

Mr. Hansen. In the increase in the number of mileage of pipelines, 
and I would imagine that that percentage might be less than 97 per- 
cent. 

Mr. Roosevetr. Substantially less ? 

Mr. Hansen. I would think not. 

Mr. Roosevett. You would think not ? 

And of course the same thing, I presume, is your answer to para- 
graph 30 where you add that 100 percent of the marine transportation 
facilities used are owned by the defendant majors? 

Mr. Hansen. Yes, sir. 

Mr. Roosevett. On page 27 is the statement that the defendant 
majors own or control most of the bulk plants in the Pacific States 
area. Is that still true? 
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Mr. Hansen. I think it is true. 

Mr. Roosevett. Is the statement made further down in that para- 
graph, that each defendant major requires independent distributors 
who handles its refined petroleum products to deal exclusively in the 
refined petroleum products of independent refiners and marketers— 
each defendant major also requires the independent distributors han- 
dling its refined petroleum products to sell said products to retail 
dealers and to large consumers at prices fixed by defendant majors, 
and otherwise to conduct their businesses in the manner desired by 
defendant majors, still a true statement, sir ? 

Mr. Hansen. We hope to be able to prove it. 

Mr. Roosrvettr. On page 28, the statement is made, in paragraph 57: 


Thus, each bulk plant handling the products of a defendant major has a market 
area in which it is the exclusive distributor at wholesale of the products of said 
defendant. However, defendant majors usually retail the right to make sales 
directly to retail dealers and large consumers located within said geographical 
areas, so that a bulk plant handling the refined petroleum products of a defendant 
major does not have any certainty that customers in its territory may not be 
taken over by said defendant major. 


Mr. Hansen. We believe that to be true. 

Mr. Roosevetr. You still believe that to be true. 

On page 30, sir, is it still true, as far as the Department knows, that 
defendant Texas owns no retail outlets ? 

Mr. Hansen. I cannot answer that. We believe it to be true, but I 
would rather check it before making an absolute statement. 

Mr. Roosrverr. Thank you, sir. 

And on page 31, the statement is made with reference to independent 
service station operators that: 


All of these operators have entered into supply contracts with defendant 
majors. By means of various provisions in these leases, subleases, and supply 
contracts, and by means of a system of policing which subjects the business 
operations of these independent service station operators to minute inspection 
and surveillance, that defendant majors completely dominate and control the 
manner in which these independent businessmen operate their retail outlets. 

Each of the defendant majors requires the independent operators who sell its 
refined petroleum products to purchase their requirements exclusively from the 
respective defendant major, and not to handle or sell the petroleum products of 
others. Each of the defendant majors controls the price at which these in- 
dependent operators resell gasoline and other refined petroleum products. De- 
fendant majors control the hours of operation of the independent operator’s 
business, the number of his employees, the details of his bookkeeping and ac- 
counting procedures and records, the construction, arrangement, and mainte- 
nance of his service station, the manner in which he displays and advertises his 
merchandise, the type, quality, and brands of automotive accessories and mis- 
cellaneous merchandise which he handles and sells, and all other details of 
the conduct of his business affairs. Defendant majors thus dominate and con- 
trol in excess of 86 percent of the retail gasoline outlets through which refined 
petroleum products are sold to consumers in the Pacific States area, foreclose 
this substantial part of their retail marketing facilities for refined petroleum 
products to independent refineries and marketers, and effectuate the policies 
which they desire in the sale of refined petroleum products at retail. 


Are those statements, in the opinion of the Department, still ac- 
curate and correct ? 

Mr. Hansen. We believe that to be true. 

Mr. Roosrevetr. There have been no changes in recent times to make 
you feel that those statements are any less true ? 

Mr. Hansen. Not to my knowledge. 
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Mr. Roosrvetr. Thank you, sir. 

Now I won’t read it, but in reference to paragraph 64, do you still 
feel that to be accurate, and paragraph 65 ? 

Mr. Hansen. I have no reason to question the accuracy of any of 
the allegations in our complaint, they have been thoroughly investi- 
gated, and we believe to have evidence suflicient to support each of the 
allegations, and I have confidence in my staff that has worked on them. 
And I am not unmindful of the fact that many of our allegations 
here are denied by the majors. But we believe them to be correct 

Mr. Roosrvetr. No, sir. But what I am trying to establish here— 
and I went to read one more—beyond any question of a doubt is that 
the Department has evidence that these things are actually taking 
place, and that there are not just wild complaints, unsubstantiated com- 
plaints, or complaints by irresponsible people. Otherwise, the De- 
partment would not have acted, is that correct ? 

Mr. Hansen. That is correct. And as a matter of fact, a very com- 
plete analysis was made of all of the Government’s evidence, and we 
struck from the earlier complaint those allegations where we felt we 
did not have evidence with which we could sustain them, even though 
we might have had a suspicion they were true. 

Mr. Roosrvetr. In other words, the things that I am referring to 
have not been struck, and therefore, as of this date, you still feel that 
these practices are in existence ? 

Mr. Hansen. Yes, sir. 

Mr. Roosevetr. If I may conclude with just one other, page 37, 
under paragraph (8) (b): 

By adopting a uniform policy of refusing to sell their gasoline and other refined 
petroleum products to any wholesale distributor, jobber, or retail dealer who 
will not agree to sell the products of a single defendant major on a “full-require- 
ments” or “exclusive-dealer” basis, and of refusing to sell to any dealer whose 
exclusive-dealing and resale price-maintenance contract with any one of the de- 


fendant majors has been canceled because of the failure of such dealer to con- 
form to the requirements for exclusive dealing in resale price maintenance. 





Ts that still a completely accurate statement in your opinion, sir? 

Mr. Hansen. I believe it to be. 

Mr. Roosrvert. Well now, as a result of these complaints, and I 
accept your statement that all of the others that are included in this 
revised complaint are still accurate and up to date, may I refer you 
to 





Mr. Hansen. Excepting as to those paragraphs which allege facts 
as existing as of a given date, I cannot say whether they are the same 
today as they were there. But as alleged in our complaint, we believe 
the facts to be correct. 

Mr. Roosrvett. Would you, for the information of the committee— 
I realize you probably cannot now—be good enough to give us in- 
formation as to whether the facts as of that date have, in the opinion 
of the Department, materially changed, and if so, in what respect ? 

Mr. Hansen. I wonder if this would satisfy the committee, 1f we 
furnish the statement of contention when it is filed, it is public record, 
on the west coast. Todo what the committee has asked, and the chair- 
man asks here, would require us to call our staff back from the west 
coast and go through the whole preparation. 

Mr. Roosevert. Certainly not. 
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(Text of letter and statement of contentions follows :) 


APRIL 23, 1957. 

I am pleased to submit herewith certain documents and additional informa- 
tion which were requested at the time of my appearance before your subcom- 
mittee on April 11, 1957. The documents requested are enclosed herewith and 
include the following : 

1. Two copies of the Government’s Contentions and Supplement No. 1 
thereto in the case of United States v. Standard Oil Company of California, 
et al. 

2. Two copies of the Annual Report of the Attorney General for the fiscal 
year 1955 which refers to small business complaints at page 176 thereof. 

In addition, I was requested to obtain answers to the following questions 
concerning the table on page 7 of my statement, representing statistics of various 
types of complaints received by the Antitrust Division from retail gasoline and 
petroleum products dealers from 1953 to date. The first question presented was 
whether any of these complaints were handled under the small business program 
of the Antitrust Division. The answer to this question is that none of these 
complaints were handled under the small business program. Complaints relating 
to oil matters are usually handled by the Trial Section in connection with pending 
litigation or active investigations involving this industry. 

A final queston was raised by your committee with respect to the number of 
jobber complaints included in the statistics which I furnished at page 7 of my 
statement. The complaints received from jobbers by years are as follows: 
1953, 2; 1954, 2; 1955, 4; 1956, 3; 1957 to date, 6, comprising a total of 17 com- 
plaints for the years enumerated. 

Sincerely yours, 

VicToR R. HANSEN, 
Assistant Attorney General, 
Antitrust Division. 


UnitTep States District Court, SOUTHERN DISTRICT OF CALIFORNIA, 
CENTRAL DIVISION 


Civil No. 11584-C 


United States of America, Plaintiff, v. Standard Oil Company of California; 
Shell Oil Company; the Texas Company; Richfield Oil Corporation; General 
Petroleum Corporation; Tide Water Associated Oil Company; Union Oil Com- 
pany of California; and the Conservation Committee of California Oil Pro- 
ducers, Defendants 


SUPPLEMENT No. 1 TO OUTLINE OF PLAINTIFF’S CONTENTIONS 


Pursuant to oral authorization by the Court during the course of the pre-trial 
hearing on January 14, 1957, plaintiff hereby supplements the Outline of Plain- 
tiff’s Contentions filed herein on January 10, 1957, by the addition of the following 
section : 


IX. PLAINTIFF’S CONTENTIONS AS TO THE EFFECTS OF THE AGREEMENTS, COURSES OF 
ACTION, AND ACTIVITIES OF DEFENDANTS 


(147) The ultimate effect of the agreements, courses of conduct, and activities 
of the defendants was attainment and exercise by defendants of the power to 
control the supply, distribution, and prices of crude oil and refined petroleum 
products, and suppression and elimination of competition among themselves and 
with others in the attainment and exercise of that power. 

(148) Some of the many and vicissitous means which were used by the 
defendants to achieve this ultimate effect had their initial effects at the crude oil 
level; some at the refining level; some at the transportation level; some at the 
product marketing level; and some at two or more levels. Since this is a highly 
integrated industry, anything which affects one level of the industry necessarily 
affects all other levels. The interrelationship of activities affecting each level, 
their effects upon other levels, and the cumulative effects of all defendants’ ac- 


tivities upon the entire industry, are matters with which plaintiff’s case is 
concerned. 
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(149) Plaintiff hereinafter first describes the effects of defendants’ activities 
on each of the four levels of the industry: (a) crude oil supply, distribution, and 
prices; (b) the refining or manufacture of petroleum products; (c) the trans- 
portation of crude oil and refined petroleum products; and (d) the marketing and 
prices of petroleum products. Plaintiff then describes briefly the cumulative and 
ultimate effect of all of said activities upon the entire trade and commerce in 
crude oil and refined petroleum products in the Pacific States Area. 


A. Crude oil supply, distribution, and prices 


(150) The crude oil curtailment program initiated in 1936 reduced the supply 
of crude oil available for refining below that which otherwise would have ex- 
isted. This reduction in total supply reduced the supply of crude oil available 
for purchase by independent refiners, who rely more heavily on purchased crude 
oil to meet their requirements than do the defendant oil companies. 

(151) The production by defendant oil companies of half of the total supply 
of crude oil, the purchase by defendants of most of the remaining supply, and 
the refusal by defendants to sell crude oil to independent refiners, further reduced 
and limited the supply of crude oil available to independent refiners. 

(152) The use made by defendant oil companies of their control over facilities 
for low cost transportation of crude oil, including the use of crude oil exchange 
agreements, discussed hereinafer in subsection C, enabled defendants to increase 
their purchases of crude oil from independent producers. This further reduced 
the supply of crude oil available to independent refiners. The use made by 
defendants cf their control over crude oil prices to reduce the total supply of 
crude oil below the level established through defendant Conservation Committee, 
hereinafter discussed, further reduced and limited the supply of crude oil avail- 
able to independent refiners. 

(153) These reductions in the supply of crude oil available to independent 
refiners, together with other factors hereinafter discussed in subsection B, 
resulted in the elimination of many independent refiners, a reduction in the 
refining capacity of independent refiners relative to that of defendants, and in- 
ability of independent refiners to materially increase their crude oil consuming 
capacity. 

(154) These effects have further increased the difficulty of independent re- 
finers in obtaining crude oil from independent producers, because they have 
caused uncertainty on the part of independent producers as to the ability of 
independent refiners to survive, pay their bills, provide convenient and permanent 
low-cost transportation, and to provide an assured continuous future market for 
crude oil. This has caused many independent producers to sell their crude oil 
to defendants rather than to independent refiners, which further increased control 
by said defendants over the supply of crude oil. The practice of said defendants 
of entering into long term crude oil purchase contracts with independent pro- 
ducers, particularly with large producers, effectively excluded independent 
refiners from an opportunity to compete for the purchase of crude oil from these 
independent producers during the term of said contracts, thereby still further 
increasing control by defendant oil companies over the supply of crude oil. 

(155) The crude oil curtailment program initiated in 1936 enabled defendant 
oil companies to increase and stabilize crude oil prices. Their agreement to 
establish, maintain, and adhere to uniform and noncompetitive crude oil prices 
eliminated crude oil price competition among and between defendant oil com- 
panies. 

(156) The reduction in the relative ability of independent refiners to utilize, 
and thus to purchase, crude oil had the effect of eliminating their ability to affect 
the price structure on crude oil. Since independent refiners can utilize only 
about one-tenth of the total supply of crude oil, defendant oil companies consti- 
tute the only market for nine-tenths of the total supply. Approximately four- 
fifths of the crude oil produced by independent producers must be sold to de- 
fendant oil companies at the prices established by them, regardless of the prices 
offered by independent refiners. 

(157) The agreement of defendant oil companies to fix and adhere to uniform 
and noncompetitive prices, their production of half of the total supply of crude 
oil, and their power to exclude others from competing for the purchase of four- 
fifths of the remaining supply, have eliminated all price competition in the distri- 
bution of nine-tenths of the total supply of crude oil. As a result, defendant oil 
companies have secured and have exercised the monopoly power to fix and control 
crude oil prices. 
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(158) The power of defendant oil companies to control crude oil prices, and 
their power to control the prices of refined petroleum products, discussed herein- 
after in subsection D, have enabled defendants to increase crude oil prices to 
levels above those at which independent refiners could buy crude oil and still 
make a profit from their refining operations. This control over prices has been 
used by defendant oil companies to increase the quantity of crude oil purchased 
by them from independent producers, thereby increasing their control over the 
supply of crude oil. 

(159) This power to control crude oil prices, and their exclusive access to nine- 
tenths of the total supply of crude oil, have enabled defendants to control the 
volume of production of crude oil in “settled” fields and pools which have been 
exempted from production control through defendant Conservation Committee. 
The acts of defendants in 1949 in making reductions in prices for heavy crude oil, 
amounting in some instances to a 50-percent reduction, resulted in the closing 
down of thousands of heavy oil wells, and’a substantial reduction in the volume 
of production of heavy oil in settled fields and pools exempted from the curtail- 
ment activities administered by the defendant Conservation Committee. 

(160) The limitation of crude oil production from new wells and pools had 
the effect of discouraging and reducing drilling and exploration by nonintegrated 
producers. The increased payout period required to compensate for the heavy 
expense of exploration and successful drilling increased the risk to the inde- 
pendent producer working with limited capital. Nonintegrated producers who 
are entirely dependent upon production and sale of crude for income were more 
directly affected by the risks so created than were the defendants whose income 
was not derived from the sale of crude oil. 

(161) Independent producers have been deprived of an opportunity to bargain 
with defendants in the establishing of crude oil prices, and have had to accept 
the prices fixed by defendant oil companies in order to sell their crude to de- 
fendants, who constituted the only market for four-fifths of the total amount 
of crude produced by independent producers. 

(162) Plaintiff contends that the conspiracy and monopolistic activities of 
defendants have had the effects of: (1) curtailing and restricting the production 
of crude oil in the Pacific States Area; (2) reducing the supply of crude oil avail- 
able for use by independent refiners; and (3) stabilizing prices for crude oil at 
levels desired by defendants by eliminating price competition among themselves 
and eliminating the ability of independent refiners and producers to disturb or 
affect said stabilized price structure. The aforesaid effects have resulted in 
monopoly control by defendants over the supply, distribution, and prices of crude 
oil in the Pacific States Area. Said monopoly control has helped to suppress and 
eliminate competition, in and to effectuate and maintain monopoly control by 
defendants over, the refining, transportation, and marketing levels of the industry. 


B. Refining or manufacture of petroleum products 


(163) Plaintiff’s contentions concerning the effects of the conspiracy and mo- 
nopolistie activities of defendants at the refining level of the industry are pred- 
icated in part on certain economic realities, which are set forth to make more un- 
derstandable plaintiff's contentions as to effects. The ability of a refiner, like any 
other manufacturer, to prosper and grow is affected by several important factors, 
including access to and cost of raw materials, the efficiency of his operations and 
the quality of his products, access to a market, and the price at which his products 
can be sold. 

(164) A refiner must be able to secure enough crude oil to operate his refinery 
at an efficient level. In order to raise or risk the capital necessary to increase 
refinery capacity, a refiner must have reasonable expectation that he can secure 
sufficient additional crude oil to supply his increased requirements for a long 
enough period to pay out on the investment. 

(165) Since the cost of crude oil is a very important part of the total refining 
cost, the amount which a refiner pays for crude oil, including the cost of trans- 
portation to his refinery, cannot consistently be substantially higher than that 
of his competitors. 

(166) He must keep his refinery in reasonably efficient operating condition 
and must be able to improve the quality of his products in order to remain com- 
petitive. To raise or risk the capital necessary to modernize his refinery and im- 
prove the quality of his products, he must have the same expectations as to supply 
and cost of crude oil as are necessary to expand refinery capacity. 
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(167) A refiner must be able to market a sufficient quantity of his products to 
make his refinery operations profitable. Access to a market, and the size of the 
market, depend upon the cost and availability of transportation from the refinery 
to the market as compared with the cost of transportation to his competitors, and 
upon the availability of wholesale and retail outlets. The price at which a refiner 
can sell his products in any market must be sufficient to pay for the cost of crude 
oil and of refining, transportation, and distribution of his products. 

(168) In order to raise or risk the capital necessary to modernize or increase 
refinery facilities, a refiner must have reasonable expectation that he will be 
able to increase his market and to secure regular and dependable outlets for the 
sale of a sufficient quantity of his products at a sufficient profit to pay out on his 
investment. Thus, ability to modernize or increase refining capacity depends 
not only upon access to a sufficient supply of crude oil but also upon availability 
of wholesale and retail outlets, cost and availability of transportation, and the 
price at which his products can be sold. 

(169) The control by defendants over the supply, distribution, and price of 
crude oil, and the use made by defendant oil companies thereof, discussed in the 
preceding section A, have reduced and limited the supply of crude oil available 
to independent refiners, and have thereby limited, and in many instances have 
eliminated, the ability of independent refiners to increase their refining capacity 
and to maintain and operate existing capacity. Said control and the use made 
thereof by defendant oil companies have increased the cost of crude oil to in- 
dependent refiners. Independent refiners have been forced to pay prices or 
bonuses for crude oil over the prices offered and paid by defendant oil companies, 
which has increased the cost of crude oil to independent refiners over the cost 
of crude oil to defendant oil companies. This has further limited the ability of 
independent refiners to expand, and to maintain, their refining operations. 

(170) Defendant oil companies’ control over crude oil transportation facilities, 
and the use made thereof, discussed in the following subsection C, have further 
reduced and limited the supply of crude oil available to independent refiners 
and have further increased the cost thereof compared to the cost of crude oil 
to said defendants. 

(171) Defendant oil companies’ control over product transportation facilities, 
and the use made thereof, discussed in the following subsection C, have limited 
the access of independent refiners to markets distant from their refineries, which 
are served by pipeline, or marine terminal and tanker facilities of defendants. 

(172) Defendant oil companies’ control over wholesale and retail outlets and 
the prices of refined petroleum products and the use made thereof, discussed 
hereinafter in subsection D, have foreclosed independent refiners from access 
to markets and outlets which otherwise would have been available to independent 
refiners, and have narrowed and reduced the margin of independent refiners be- 
tween the cost of crude oil and the return to them from the sale of their refined 
petroleum products. 

(173) Defendant oil companies used their power to control crude oil and prod- 
uct prices to increase crude oil prices without a corresponding and proportionate 
increase in the prices of refined petroleum products, thereby reducing the margin 
of profit of independent refiners and in some instances eliminating said profit. 
The margin of profit of independent refiners was reduced more by this price 
squeeze than that of defendant oil companies, since independent refiners depend to 
a higher degree upon purchased crude oil for their refinery operations than do 
defendant oil companies, who produce over half of their crude oil requirements. 
In addition, said defendants are better able financially to bear a temporary re- 
duction in profits from refinery operations than are independent refiners, whose 
financial resources are limited. 

(174) The ability of independent refiners to improve their refining facilities and 
the quality of their products, especially gasoline, was reduced and impaired be- 
cause of the aforesaid monopoly power and the use made thereof. 

(175) The acquisition by certain defendants of refineries or refining capacity 
of independents further reduced independent refining capacity, and has helped to 
enhance and maintain monopoly control by defendants over the refining of 
petroleum products. 

(176) Agreements between certain defendants and refiners, whereby said 
defendants have acquired control over refined petroleum products produced by 
said independent refiners, or control over the operation or management of part 
or all of the refining facilities of independent refiners, have helped to enhance 
and maintain monopoly control by defendants over the refining of petroleum 
products. 
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(177) Agreements between certain defendants and independent refiners, where- 
by said defendants have supplied gasoline or other refined petroleum products to 
said independents, resulting in the closing down or dismantling by said inde- 
pendent refiners of part or all of their productive capacity, have helped to en- 
hance and maintain monopoly control by defendants over the refining of petro- 
leum products. 

(178) As a result of the position of monopoly power and activities of defend- 
ants above discussed, the number of independent refiners was reduced from 42 
in 1936 to 34 in 1950; the percentage of refining capacity controlled by defendants 
was increased from 81 percent in 1936 to 85 percent in 1950. This trend has con- 
tinued and has accelerated since 1950. In 1954, defendant oil companies con- 
trolled 89 percent of the refining capacity, and the percentage of capacity con- 
trolled by independents has been reduced from 19 percent in 1936 to only 11 
percent in 1954. Between 1941 (the earliest year for which plaintiif has com- 
plete figures) and 1949 (the latest year for which figures are available), the 
production of gasoline by independent refiners was reduced from 17 percent to 11 
percent of the total production of gasoline in the Pacific States Area. 

(179) Those independent refiners who still remain in existence live at the suf- 
ferance of defendant oil companies, who have the power to reduce the supply 
and increase the cost of crude oil to independents, to deny them the use of facil- 
ities for low cost transportation of crude oil and refined petroleum products, to 
limit and restrict the markets and outlets available to independent refiners, and 
to control the prices at which their products can be sold, and thereby to control 
the volume of production of refined petroleum products of said independents. 

(180) Defendant oil companies, as the cumulative result of the effects above 
discussed, have attained monopoly power to control the refining of crude oil and 
to suppress and eliminate competition at the refining level of the industry. This 
monopoly control over the refining level of the industry has helped to suppress 
and eliminate competition in, and to effectuate and maintain monopoly control 
by defendants over, the crude oil, transportation, and marketing levels of the 
industry. 


0. Transportation of crude oil and refined petroleum products 


(181) In paragraphs 30 to 34, in section III, and paragraphs 112 to 135 in see- 
tion VIII, of this Outline of Plaintiff’s Contentions, plaintiff has set forth some 
of the effects of activities of defendants relating to the transportation of crude 
oil and refined petroleum products. Additional effects are hereinafter set forth, 
with such references to background facts and previously stated effects as are 
necessary to provide a clearer understanding of plaintiff's contentions. 

(182) The ownership and control by each defendant of crude oil pipelines 
serving fields and areas which are not served by pipelines or water transporta- 
tion facilities of others, results in a substantial competitive advantage to said 
defendant over other refiners in the acquisition of crude oil from said fields and 
areas because of savings in transportation cost. It further results in ability or 
power of said defendant effectively to exclude all other refiners, whose refining 
facilities are located more than 50 miles away from said fields or areas, from an 
opportunity to compete with said defendant in the acquisition of crude oil from 
said fields or areas. 

(183) The ownership and control by certain defendants of water transportation 
facilities serving fields and areas which are not served by pipelines or water 
transportation facilities of others, results in a substantial competitive advantage 
to said defendants over other refiners in the acquisition of crude oil from said 
fields or areas because of savings in transportation costs. It further results in 
ability or power of said defendants effectively to exclude all other refiners, whose 
refining facilities are located more than 50 miles away from said fields or areas, 
from an opportunity to compete with said defendants in the acquisition of crude 
oil from said fields or areas. 

(184) The pooling by defendant oil companies of their respective transporta- 
tion facilities for the reciprocal use of each of them, by entering into crude oil 
exchange agreements and transportation *#zreements, has enabled all of said de- 
fendants to share in the competitive advantage of each defendant resulting from 
ownership or control over facilities for low-cost transportation of crude oil. This 
pooling of transportation facilities has enabled each of said defendants to par- 
ticipate in the acquisition of crude oil in each field and area served by crude 
oil pipelines or water transportation facilities of any other defendant, and to 
share the benefits resulting from foreclosure of independent refiners from an 
opportunity to compete in the acquisition of crude oil from said fields and areas. 
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(185) The policy and practice of said defendants of freely and continuously 
granting to each other the competitive benefits of their respective ownership and 
control of facilities for low-cost transportation of crude oil, and of denying said 
benefits to independent refiners except in relatively few instances when it was 
to the advantage of a defendant to enter into a crude oil exchange agreement 
with an independent refiner, has had the effect of conferring upon defendants 
collectively a cumulative competitive advantage over independent refiners greater 
~— that which each defendant had by reason of his own transportation 

acilities. 

(186) The ownership or control by said defendants of all of the facilities 
for low-cost transportation of crude oil from the San Joaquin Valley and the 
Coastal Regions, and their pooling of said facilites, enabled all of the defendants 
to participate in the acquisition or use of crude oil produced in said areas, and 
to secure the benefits of savings in transportation costs resulting from the use 
of transportation facilities of those defendants having such facilities. Said 
ownership and control of said transportation facilities enabled said defendants 
to exclude other refiners located outside of said areas from competing for the 
acquisition of crude oil in said area. 

(187) The ownership or control by said defendants of all of the facilities for 
low-cost transportation of crude oil in the Los Angeles Basin and their pooling 
of said facilities had the effect of conferring upon each defendant an advantage 
over most independent refiners in the cost of acquiring and utilizing crude oil 
produced in the Los Angeles Basin. 

(188) Control by said defendants over facilities for the low-cost transporta- 
tion of crude oil and their pooling of these facilities through exchange agree- 
ments and transportation agreements has enabled each defendant to acquire 
crude oil in fields and areas which, except for said pooling, would be competi- 
tively inaccessible to some of said defendants. This has had the effect of de- 
priving independent refiners, located closer to said fields or areas than some or 
all of the defendants, of an advantage in transportation costs because of their 
location, and has enabled defendants to increase their acquisition of crude oil 
produced in said fields or areas. This has increased the control by defendants 
over the supply of crude oil and has reduced the supply of crude oil available 
to independent refiners. 

(189) The pooling by said defendants of their facilities for low-cost trans- 
portation of crude oil has reduced the cost of crude oil to said defendants, thereby 
resulting in a substantial competitive advantage over independent refiners who 
have been unable to avail themselves of this saving in cost. 

(190) The increased control by defendants over the supply of crude oil, and 
their cost advantages over independent refiners, resulting from defendants’ con- 
trol and pooling of facilities for low-cost transportation of crude oil, have en- 
hanced control by defendant oil companies over the refining level of the industry. 

(191) Although independent refiners have been able to enter into crude oil ex- 
change agreements with defendant oil companies when it has been to the ad- 
vantage of said defendants to make such exchanges, the uncertainty as to future 
continuance of said agreements or the ability of the independent refiners to de- 
pend upon exchange agreements with defendants to provide an assured future 
supply of crude oil on a long-term basis, has had the effect of discouraging and 
preventing independent refiners from increasing their refining capacity. 

(192) Control by defendants over facilities for the low-cost transportation 
of crude oil from fields distant from the refining facilities of independent refiners 
has had the effect of causing independent producers in those fields and areas to 
depend upon said defendants as an outlet for their crude. This has enabled said 
defendants to reauire said producers to accept production curtailment provisions 
in purchase contracts, requiring adherence by said producers to production quotas 
established by defendants through defendant Conservation Committee. This has 
assisted in defendants’ control over the supply of crude oil. 

(193) The inclusion by defendant oil companies in exchange agreements of pro- 
visions eliminating crude oil produced in excess of quotas from the scope of the 
exchange had the effect of enforcing the production curtailment program and thus 
increasing defendants’ control over the supply of crude oil. 

(194) The ownership and control by each defendant oil company of facilities 
for the pipeline or water transportation of refined petroleum products from 
refineries to markets, results in a substantial competitive advantage to said de- 
fendant in the cost of transportation of said products to markets which are not 
served by pipeline or water transportation facilities of other refiners. Because 
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of this fact, refiners who do not own or have access to product pipelines or water 
transportation facilities cannot effectively compete in markets distant from their 
refineries, if said markets are served by pipeline or water transportation facilities 
owned or controlled by a defendant. 

(195) The ownership and control by each defendant of facilities for the storage 
and distribution of petroleum products results in a substantial advantage to said 
defendant over other refiners in the cost of distribution of petroleum products in 
markets in which said other refiners do not have storage and distribution facil- 
ities. Because of this fact, refiners who do not own or have access to storage and 
distribution facilities in markets distant from their refineries cannot effectively 
compete in said markets. 

(196) The pooling by defendant oil companies of their respective product pipe- 
line and water transportation facilities and of storage and distribution facilities, 
by product exchange and transportation agreements, has enabled all of said 
defendants to share in the competitive advantage of each defendant resulting from 
ownership or control over said facilities. This pooling of product transportation 
and distribution facilities has enabled each of said defendants to participate 
in the markets served by said facilities of each other defendant, and to share in 
the cost savings resulting from the ownership or control by any defendant of said 
facilities in any market. 

(197) Specific competitive advantages resulting to defendants from this pool- 
ing of product transportation and distribution facilities have been set forth in 
paragraphs 123 to 132 of this Outline of Plaintiff’s Contentions. 

(198) Because independent refiners do not own or control product pipelines 
or marine terminal and tanker transportation facilities, they cannot participate 
in markets distant from their refineries which are served by these types of facili- 
ties of defendants, unless they can secure access to said defendants’ facilities. 

(199) The policy and practice of said defendants of freely and continuously 
granting to each other the competitive benefits of their respective ownership and 
control of facilities for low cost transportation and distribution, while generally 
denying said benefits to independent refiners, has had the effects of enabling each 
defendant to participate in markets which it otherwise could not reach or com- 
petitively serve, and of excluding independent refiners from access to said 
markets. 

(200) The monopoly control by defendants over facilities for low cost trans- 
portation and distribution of their products to numerous points in California and 
to the States of Oregon and Washington, and the use made by defendants of said 
monopoly control, has excluded independent refiners from access to markets in 
said localities. 

(201) The exclusion of independent refiners from said markets has limited 
and impaired the ability of independent refiners to increase their refining capacity 
and to disturb or affect the prices for petroleum products in said markets, thereby 
enhancing and promoting control by defendants over the supply and prices of pe- 
troleum products. 

(202) The pooling of defendants’ facilities for the low-cost transportation of 
crude oil and refined petroleum products, and their facilities for the distribution 
of refined petroleum products, has strengthened the bonds of mutual interest 
among said defendants by making them interdependent rather than competitive in 
the acquisition of crude oil and the sale and distribution of refined petroleum 
products, thereby facilitating their common action in other matters of interest to 
them. Said pooling activities have assisted in carrying out the agreements of 

defendants to fix and establish uniform and noncompetitive prices for crude oil 
and for the sale of refined petroleum products, since a defendant who depends 
upon the use of the transportation facilities of another defendant for access to 
crude oil in a given field, or for access to a given market, would not jeopardize the 
benefits from the use of said facilities by quoting or paying higher prices for crude 
oil or selling his products at lower prices than those of the defendant who owns 
or controls said facilities. 

(203) Since pipelines and water-transportation facilities are expensive to con- 
struct and maintain, and since their successful operation requires a large and 
assured supply of crude oil or products and large and assured outlets for said 
crude oil or products, the activities of defendants in curtailing and controlling the 
supply, distribution, and price of crude oil, discussed in subsection A, the 
monopoly control by defendants over the refining level of the industry, discussed 
in subsection B, and the monopoly control by defendants over the marketing and 
price of petroleum products, discussed in subsection D, have resulted in prevent- 
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ing and discouraging the construction by independent refiners of pipelines and 
water transportation facilities. This has had the effect of promoting, furthering 
and maintaining monopoly control by defendants over facilities for the low-cost 
transportation of crude oil and refined petroleum products. 

(204) As a result of the effects above discussed, defendant oil companies have 
attained and preserved monopoly control over facilities for the low-cost trans- 
portation of crude oil and refined petroleum products. They have exercised this 
monopoly control to assist in the suppression and elimination of competition in, 
and monopoly control by defendants over, the crude oil, refining, and marketing 
levels of this industry. 

D. Marketing and prices of petroleum products 


(205) The marketing of refined petroleum products is more sensitive and im- 
mediately susceptible to changes in general economic conditions and other market 
factors than are the other levels of the industry. Therefore, the programs and 
means employed by defendant oil companies to carry out the conspiracy to re- 
strain competition and to secure monopoly control over the marketing and prices 
of petroleum products have varied and evolved as the general market conditions 
and other factors have changed. 

(206) The agreement among defendant oil companies to fix and establish uni- 
form and noncompetitive wholesale and retail prices for the sale of refined petro- 
leum products eliminated price competition at the wholesale level among and be- 
tween said defendants, and suppressed and eliminated price competition between 
the products of said defendants at the retail level. 

(207) The gasoline purchasing program in effect from 1936 to 1939 had the 
effect of (@) reducing the quantity of gasoline marketed by independent refiners, 
thereby causing them to depend upon defendant oil companies as outlets for some 
of the gasoline produced by said independents instead of maintaining and ex- 
panding their wholesale and retail outlets; (0) enabling said defendants to con- 
trol the marketing of substantial quantities of gasoline produced by independent 
refiners, thereby removing it from competition with their own products; (c) as- 
sisting in the maintaining and policing of wholesale and retail prices established 
by said defendants; and (d) reducing the quantity of gasoline available for pur- 
chase and resale by wholesale and retail outlets not controlled by said defendants. 

(208) The use made by defendant oil companies of inactive trade practice rules, 
and the activities of the Regional Code Compliance Committee and Fair Prac- 
tice Association (Petroleum Products), had the effect of requiring and causing 
retail dealers to conform and adhere to uniform increased prices fixed by said 
defendants, and of helping to stabilize wholesale prices at levels fixed and agreed 
upon by said defendants. 

(209) The “moratorium” agreement, whereby no defendant would supply or 
solicit business from an outlet being supplied by another defendant, and the 
agreed upon ban on split-pump stations, had the effect of strengthening defendant 
oil companies’ control over retail prices of gasoline and other products. These 
agreements had the further effect of restricting the competition of independent 
refiners by foreclosing their access to wholesale and retail outlets and thus 
shrinking their available markets. Wholesale and retail outlets were required 
to deal exclusively in the products of a defendant oil company or assume the risks 
of obtaining their entire requirements of petroleum products from independent 
refiners, over whose operations defendant oil companies had monopoly control 
as discussed heretofore in subsection B. 

(210) The inclusion by defendant oil companies in contracts with wholesale 
distributors of various restrictive provisions, including provisions fixing the tank 
wagon or wholesale prices at which the wholesalers could sell petroleum prod- 
ucts, requiring said wholesalers to deal exclusively in the petroleum products of 
a defendant, and restricting the wholesalers as to the quantity of products they 
could sell and the territories in which they could solicit and service accounts, had 
the effect of stabilizing wholesale prices of petroleum products at levels agreed 
upon by said defendants. 

(211) The inclusion by defendant oil companies in contracts with retail deal- 
ers of various restrictive provisions, including provisions requiring said retail 
outlets to maintain and adhere to retail prices fixed and established by said de- 
fendants, and to deal exclusively in the petroleum products of a defendant, had 
the effect of stabilizing retail prices of petroleum products at levels agreed upon 
by said defendants. 

(212) Said restrictive provisions in contracts with wholesale and retail out- 
lets had the further effects of foreclosing said outlets to independent refiners, 
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thereby shrinking their available outlets, and of restricting the freedom of said 
outlets to operate and compete as independent businessmen. 

(218) Said effects have been enhanced and magnified by the fact that defend- 
ant oil companies own, operate, or control about five-sixths of the bulk plants and 
retail outlets in the Pacific States Area. 

(214) Said effects have been further enhanced by the inclusion by defendant 
oil companies in contracts with wholesalers of provisions requiring said whole- 
salers to require retail outlets to whom they sell to maintain the retail prices fixed 
and establish by said defendants. 

(215) By 1939, as a result of the activities above-mentioned, defendant oil 
companies had attained such a high degree of control over the activities of the 
wholesale and retail outlets selling their products, that said defendants were able 
to continue to control the resale prices of said outlets and to assure that they 
would deal exclusively in the products of defendant oil companies by the use of 
contracts and a system whereby each of said defendants enforced resale price 
maintenance and exclusive dealing by its own outlets. Since 1939, the acts of 
each defendant in using restrictive provisions in its contracts with wholesale and 
retail outlets, and of policing its retail outlets and instructing said outlets as to 
the manner in which their businesses should be conducted have had the effect of 
furthering and carrying out the conspiracy of defendants to control the resale 
prices of their products and to require their outiets to deal exclusively in the 
products of defendants. Said contracts and policing activities have had the effect 
of causing dealers to choose between the alternative of carrying out the desires 
and instructions of the defendant supplying said dealers, or losing their businesses 
through cancellation or nonrenewal of lease or supply contracts. 

(216) The use made by defendant oil companies of rebates or special allowances 
to retailers has enabled them to make temporary reductions in retail prices in 
certain localities, without disrupting the stabilized wholesale price structure 
agreed upon by said defendants, or the stability of retail prices in other locali- 
ties. This use of rebates or special allowances has enabled said defendants to 
cause their retailers to meet lower retail prices charged for products of inde- 
pendent refiners and marketers, and to use the financial power and resources 
of said defendants against independent refiners and marketers and their outlets 
for a period long enough to restore stablized price conditions at levels desired by 
said defendants. The said use of rebates and special allowances had the effect of 
subsidizing selected outlets of said defendants to compete in price with the outlets 
of independent refiners and marketers, instead of openly reducing wholesale 
prices to all of their outlets in said localities, thereby furthering and assisting in 
the maintenance of stabilized wholesale prices agreed upon by said defendants, 
and isolating or limiting the disruptive effect of localized retail price competition. 

(217) The operation of bulk plants and service stations by certain defendant 
oil companies through their own employees, and the use made by certain de- 
fendants of agency or consignment contracts with bulk plants and retail out- 
lets, has enabled said defendants directly to control the wholesale and retail 
prices of their products sold through said cutlets without the necessity for re- 
sale price maintenance activities. The use of agency or consignment contracts 
with bulk plants and retail outlets has enabled said defendants to control the 
prices and activities of said outlets without assuming the responsibility or finan- 
cial burden of ownership and operation. Said activities have enabled said de- 
fendants to directly change retail prices in localities served by said company 
operated stations or by said retail agents or consignees without the necessity for 
any corresponding change in wholesale prices or utilization of rebates or special 
allowances, and have thereby furthered and assisted in the maintenance of sta- 
bilized wholesale prices agreed upon by defendant oil companies, and isolating 
or limiting the disruptive effect of localized retail price competition. 

(218) The control by defendants over the supply, distribution, and prices of 
crude oil, and their control over facilities for low-cost transportation of crude 
oil, discussed in subsections A and C, have facilitated and strengthened defendant 
oil companies’ monopoly control over the refining of petroleum products ana their 
control over the total supply of refined petroleum products, as discussed in sub- 
section B. Their control over refining and over the total volume and cost of pro- 
duction of refined petroleum products has enabled them to limit the quantity 
of petroleum products produced and marketed by independent refiners and to 
limit the power of said independents to reduce prices below those established by 
defendants, thereby limiting and restricting the ability of independent refiners 
to affect or disturb the product price structure established by defendants. 


92285—57—pt. 1——-4 











44 DISTRIBUTION PRACTICES IN THE PETROLEUM INDUSTRY 


(219) Control by defendants over facilities for low-cost transportation of re- 
fined petroleum products, and the use made thereof, discussed in subsection C, 
has limited and impaired independent refiners’ access to and ability to compete 
in markets distant from their refineries which are served by pipeline or water 
transportation facilities of defendants, thus further limiting and restricting the 
ability of independent refiners to disturb or affect the price structure on re- 
fined petroleum products established by defendants. 

(220) The aforesaid limitation on the quantity of refined petroleum products 
which can be produced by independent refiners, and the aforesaid limitation on 
the markets in which independent refiners can sell their products have restricted 
and limited the ability of independent refiners to increase or expand the number 
of wholesale and retail outlets for the marketing of their products, thus increas- 
ing the degree of control by defendants over marketing outlets and the ability 
of defendants effectively to control the prices and activities of those outlets. 

(221) The cumulative effects of the activities of defendants at the crude oil, 
refining, and transportation levels, discussed in subsections A, B, and C, and the 
effects of activities above discussed at the marketing level, have enabled de- 
fendant oil companies to suppress and eliminate competition among and between 
themselves in their access to markets; to establish and maintain uniform and 
noncompetitive wholesale prices for the sale of their products; to limit and re- 
strict price competition with others at the wholesale level; to limit and sup- 
press price competition among themselves and with others at the retail level; to 
limit and suppress competition among themselves and with others in the solicita- 
tion and servicing of wholesale and retail outlets ; and to limit and suppress price 
competition among wholesalers and among retail outlets. 

(222) The aforesaid effects have resulted in monopoly control by defendant 
oil companies over, and the suppression and elimination of competition in, the 
wholesale and retail marketing of refined petroleum products. Said monopoly 
control has helped to suppress and eliminate competition in, and to effectuate 
and maintain monopoly control by defendants over, the crude oil, transportation, 
and refining levels of the industry. 


E. Cumulative and ultimate effects 

(223) The suppression of competition in, and attainment of monopoly control 
over, each level of the industry, and the use made thereof, have facilitated and 
furthered suppression of competition in, and reinforced and enhanced monopoly 
eontrol by defendants over, each of the other levels of the industry. Similarly, 
activities at one time or during one period have made later activities in restraint 
of competition and in furtherance of monopoly power easier to carry out and 
more potent in effect. 

(224) The cumulative effects of defendants’ conspiratorial and monopolistic 
activities since 1936 have enabled defendants to achieve and to exercise an over- 
whelming and self-perpetuating power to suppress and eliminate competition in, 
and to monopolize, the trade and commerce in the production, transportation, 
refining, and marketing of crude oil and refined petroleum products in the Pacific 
States Area. 


Dated: February 4, 1957. 
GrorGE B. Happock, 


LAWRENCE W. SOMERVILLE, 
WaALTeR M. LEHMAN, 
JoHN H. WATERS, 
Matcomm F. Knieut, 
ELLIoT CHAUM, 
Department of Justice, Antitrust Division, 1602 U. 8. Post Office and 
Court House, Los Angeles 12, Calif., Attorneys for the Plaintiff. 


Mr. Hansen. I think that will answer your question. Because we 
have spent months in preparing, at the court’s direction, the conten- 
tions and specifications which we intend to prove, which are referred 
to in my statement, and the defendants will also prepare the same 
thing. When that becomes public record—and it may be filed now—I 
would be happy to supply that. 

Mr. Roosevetr. Yes, if it is public record. I understand the reasons 
for not doing it. 
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Now, Judge, can I refer you then to the prayers of the plaintiff and 
ask you a very simple question? Does not the prayer of the plaintiff, 
in essence, ask for the divorcement of the produce from the retailing 
business—-and particularly paragraph 17? 

Mr. Hansen. Yes, sir. 

Mr. Roosrvetr. Then, may I properly assume that the Department 
of Justice feels—I assume it would not have asked for such a prayer 
unless it so felt—that this was a feasible operation within the industry 
and would be in the public interest ? 

Mr. Hansen. Well, our prayers, of course, are limited only to spe- 
cific case, specific instance, after a finding of a violation. Now the 
court’s order in an antitrust case might even go beyond the prayer and 
might even require things to be done which in themselves, standing 
alone, would not be illegal. So this has to be read in conjunction with 
the alleged charges. It might be that the relief we request here, if they 
did it, not having violated the antitrust laws, they have offended no 
law. 

Mr. Roosrvett. Therefore, the Department, it is my understand- 
ing, at this time, then, has not taken any position as to the advisability 
of divorcement except where divorcement is indicated because of a 
violation of the antitrust laws ? 

Mr. Hansen. That is correct. 

Mr. Roosevetr. And just one last question, sir. I think the com- 
mittee is concerned with the adequacy of the procedural remedies for 
individuals due to the considerable expense involved, and particularly 
in this important industry. Has the Department any suggestions 
which it would like to make to the committee to make it more feasible 
for the individual’s rights to be protected and to be processed ? 

Mr. Hansen. I would like to give that some thought. I have not 
thought it through. 

Mr. Roosevet. Well, I would much appreciate it if you would, sir, 
and if you could communicate at your convenience with the committee 
we would certainly appreciate it. 

Mr. Hansen. We would be very happy to. 

Mr. Roosevett. Thank you, sir. 

Mr. Brown? 

Mr. Brown. Judge Hansen, is it your opinion that the allegations 
made in this case United States v. Standard Oil Company of Cali- 
fornia 

Mr. Hansen. And others. 

Mr. Brown. And others—that if those do exist do you feel that 
constitutes factors that have impeded or may impede the normal oper- 
ations, growth, and development of the potentialities of small busi- 
ness in the petroleum field ? 

Mr. Hansen. Very definitely. 

Mr. Brown. Do you feel then—Let me get at it this way: I notice 
that in 1954 the Department received 39 complaints regarding exclu- 
sive dealing. They also received 10 in 1955 and 4 in 1956. Do you 
feel that the factors that are impeding, or might impede, have dimin- 
ished during those years as would be indicated by those complaints 
or—— 

Mr. Hansen. I do not think those figures necessarily indicate that. 

Mr. Brown. Yes, sir. 
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Mr. Hansen. The more activity you have in the field of antitrust, 
the more publicity that is given to it, and the more realization on the 
part of individuals that they might have some legal right that they 
did not know before, and the number of complaints are increased. 

And each time you file a case that involves a certain set of facts, 
they weigh up to the fact “that applies to me, also,” and they make a 
complaint. 

So I do not think you can take a set of figures and say that there are 
more or less violations in a particular field. There is more activity, 
that is all you can say 

Mr. Brown. Are these complaints from just average small-business 
men in the field of petroleum ¢ 

Mr. Hansen. It runs the whole gamut. 

Mr. Brown. It does. Some are financially able to follow through 
on their complaints 

Mr. Hansen. Of course, we do not check their financial ability, but 
there are a tremendous number of treble antitrust suits that are filed, 
and from that I assume they have the finances to go forward. I am 
not unmindful of the fact that an antitrust case is an expensive case. 
It takes a lot of time, a lot of investigation and 

Mr. Brown. The reason I asked that question—and I did not mean 
to interrupt there—was that you dwell considerably on the potential 
remedy of self-help. Now is that a practical remedy for the small- 
business man ? 

Mr. Hansen. It is a very practical one, once the Government has 
prevailed in the case. Now as we indicated, we had one case involving 
price fixing and certain problems, other certain legal problems. If we 
prevail, we have a prima facie case—— 

Mr. Roosrvetr. Would my colleague yield ? 

Mr. Brown. Certainly. 

Mr. Roosevetr. In the meantime, during those 7 years, wnat 1s the 
remedy for the individual? He could sue any time he wishes to sue? 

Mr. Hansen. Yes, indeed. 

Mr. Roosrvetr. But he would have a good deal of difficulty in get- 
ing such action until that suit had been settled ? 

Mr. Hansen. No; he could proceed. And he might happen to reside 
in an area where the congestion of the courts is great. Quite often, I 
would venture to say, your treble damage suits are not only expensive 
to the individual, but they are also expensive, and may be more ex- 
pensive, to the party who would be the defendant, and that a tremen- 
dous number of those cases are settled without the necessity of going 
to court. 

Mr. Roosrvetr. Judge, you would agree, however, that there is a 
well paid and continuing staff on the part of those who are being sued, 
which does not vary very much, while the individual probably has to 
get special counsel for the occasion? Wouldn’t you think that would 
be a fair statement ? 

Mr. Hansen. That is true. But I think we can’t overlook the settle- 
ment situation. Because the defendant can look and say, “This case is 
going to cost me I assume X dollars, rather than go through with it, 
with the possibility that we might lose it and stimulate others, maybe 
we better pay.” 
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So he does get some relief. 

Mr. Roosevexr. If he can find a court where he can get a hearing. 

Mr. Hansen. Well, he might not even have to go to court for settle- 
ment. We have no record of how many settlements are made where 
simply a complaint is raised, and the attorney calls on the defendant 
and they work out an amicable adjustment. 

Mr. Brown. You do say, Judge, that such a self-help remedy is 
expensive, or can be expensive ? 

Mr. Hansen. It can be expensive. If they have to go to trial; there 
is no question about it. 

Mr. Brown. In other words, before a small-business man can effec- 
tively take advantage of that remedy, he should be prepared to spend 
roughly just what kind of money, I mean, in round figures ? 

Mr. Hansen. I could not possibly tell because you do not know what 
the alleged violation is. It might well be a very simple matter. All 
antitrust cases are not like the West Coast Oil or Cartel case. Quite 
frequently you might have a specific one that is very simple, as com- 
pared to a price- fixing ‘ase, which can cause considerable difficulty. 

Mr. Brown. Does he have to prepare his case fairly thoroughly even 
though it might wind up in settlement ? 

Mr. Hansen. Of course, no two lawyers are alike. Some lawyers 
effect settlement without having prepared anything, and others pre- 
pare it very carefully. 

Mr. Brown. Getting back now to the effectiveness, actually what I 
am trying to establish, Judge, is whether the administration of Fed- 
eral laws, specifically as to small business, are adequately serving the 
needs of small business. We have found that you feel that there are 
factors involved which impede, or may impede, the normal operations. 

Now let’s see if the remedies presently exist, that is what I am trying 
to establish ? 

Mr. Hansen. I am convinced that small-business men could make a 

case whereby if they were to have the benefits of the Government pro- 
ceeding, in all antitrust cases where they could proceed effectively, 
they could make a case for ine reasing the size of the Antitrust Division 
by about 5 times, and appropriations about 5 times that amount, and 
certainly small business would then get a more adequate remedy. That 
is a congressional problem. 

Mr. Rooseverr. Would the gentleman yield ? 

Judge, that is a congressional problem, and that is exactly where we 
need help. If that is true, and I firmly believe it is true—I thoroughly 
agree with you—then is there not a possible indication being made for 
some other form of remedy for the small-business man? In other 
words, should we not perhaps create an enforcement agency, or put it 
more directly under some agency such as the FTC, or create an Inter- 
state Commerce Commission that would have jurisdiction so that the 
small-business man would have this remedy ? 

Mr. Hansen. I would oppose that very strongly. I think we are 
going to have to channel 

Mr. Roosrvett. I do not blame you, because I realize you would like 
to keep it in the Department of Justice. E 

Mr. Hansen. We are not empire builders. I think it only fair to 

say to this committee that we have reached the situation now where we 
have to be selective in the cases; in other words, we are making an 
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analysis of the entire economy, to see whether we are covering the 
field, and whether they do have national aspects and does it affect the 
national economy, are we wisely spending the money that we have, 
or are we filing too many in one area. And I am sure that, possibly 
having 45 lawyers in 1 industry alone, we have to take a pretty good 
look before we deplete our staff and put more in there to handle more 
cases that come in. 

Mr, Roosrvetr. I agree with you, sir, but you keep driving home my 
point that there are questions arising as to whether this is the best pos- 
sible way to protect the small-business man’s interest. 

Mr. Hansen. Again, that is a congressional problem. You are 
just going to have to determine how active and how extensive the Gov- 
ernment is going to be in protecting interests. 

Mr. Roosrvetr. Or find some way where the Government won’t have 
to do it all? 

Mr. Hansen. If you can find that answer, that is—— 

Mr. Roosrvert. That is the answer. 

Mr. Hansen. I cannot suggest what it is. 

Mr. Brown. Judge Hansen, of the total of 264 complaints shown on 
your breakdown table on page 7, you say that all of those complaints 
have been carefully investigated ? 

Mr. Hansen. No; I say that every complaint that comes in—we 
have three types of investigations. If you mean carefully investigated, 
it would mean we are either going to do it through a grand jury or 
a big staff of the FBI is going out and thoroughly investigate it. 

We make a preliminary investigation. In other words, we write 
maybe a series of letters to try to find out some additional facts, or 
even write the complainant and ask him to give us the names of some 
witnesses, or we might get a few letters. I do not think that is a 
thorough investigation, although it is an investigation—— 

Mr. Brown. Maybe I should have said, sir, that each one, you feel, 
has had the consideration and the investigation that you felt that 
the complaint merited. Is that a true statement? 

Mr. Hansen. Within the terms of our overall program and our 
ability to carry out the program. 

Mr. Brown. Of the 264, how many would you say have led to any 
action on the part of the Attorney General ? 

Mr. Hansen. I cannot answer that offhand. You mean by action, 
a legal case filed, or do you mean results obtained without necessity 
of filing? 

Mr. Brown. I mean legally filed. 

Mr. Hansen. I cannot answer that, I will have to check. Of course, 
T have a list of cases that we filed here. 

Mr. Brown. How many cases are on that list ? 

Mr. Hansen. Oh, there about 12 cases. 

Mr. Brown. Now is that since 1953 ? 

Mr. Hansen. Before that. 

Mr. Brown. How many since—— 

Mr. Hansen. Bear in mind this, where we have 264 complaints, 
I cannot tell you how many of those 264 were complaining about the 
same thing. In other words, quite frequently we may receive 15 com- 
plaints about 1 little situation. 

Mr. Brown. I understand, sir. But has it resulted, since 1953 
have the complaints resulted, in 6 cases, 9 cases 
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Mr. Hansen. Well, I cannot answer the number to begin with. 
But to say “cases” does not answer the question either, because in 
these cases we have many defendants. So 1 suppose instead of saying 
1 case, you might have 10 defendants where there are complaints. In 
other words, we quite frequently will join them. 

Mr. Brown. In other words, you feel that most of them cover the 
same substance and—— 

Mr. Hansen. If they don’t, we move in and take action on it. If 
we find we are not hitting that particular problem, we will start if we 
have the evidence to start with. 

Bear in mind also we get a number of complaints that are not bona 
fide at all, that have no basis. I even get villapecnta calls at 2 o’clock 
in the morning from people that complain about price fixing, they are 
being run out of business and they won’t take the time to write you 
a letter and tell you about it. 

Mr. Brown. Judge Hansen, I notice that the number of complaints 
in 1954 were 66; the number in 1955, 44. You stated earlier that you 
felt that that had no bearing on the urgency of the matter, that is, that 
you felt that the dissatisfaction had not decreased proportionately to 
the numbers. Do you think that the number of complaints has any 
relationship to the general business conditions ? 

Mr. Hansen. It would take an awfully careful study. Now we 
count as 1 complaint where we have had as high as 8 or 10 people com- 
ing in and complaining about the same thing. They make an appoint- 
ment, get together, and come in. We do not put that down as 10 com- 
plaints, we put it down as 1 complaint that is made. 

Mr. Brown. Now when you say “come in,” Judge, do they come to 
Washington ? 

Mr. Hansen. Oh, yes; we have had them come in from many areas 
of the country. They make an appointment in advance, and I per- 
sonally try to see them, if we think it is a problem that is 

Mr. Brown. Would you say that a small-business man who can come 
in to Washington and lodge his complaint is one who is geographically 
getting by, or at least who has enough funds, is a big enough small- 
business man, where he can afford to 

Mr. Hansen. I do not know what the definition of a “small-busi- 
ness man” is that you are using, whether it is 1 that has 100 employees, 
or 1 that has-500 employees, or one that does $1 million worth of busi- 
ness, one that does $10 million, or one that does $500, or is an individual 
employer. When you say “small business”—I know we had one, that 
I thought was a substantial oil company, refer to themselves as smal] 
business and were very anxious that we move ahead against the others. 

Mr. Brown. Now without getting into the definition of small busi- 
ness, getting back to this point, that you feel that the present Federal 
laws are adequate to serve the needs of small business if you have the 
adequate staff to administer them; is that correct ? 

Mr. Hansen. Well you are going to have to add another condition 
there, that the antitrust laws may not be what we think they are after 
we have some decisions. And we filed some actions for the purpose of 
getting decisions, particularly in the section 7 of the Clayton Act. 
We think we know what the law is, but whether the Supreme Court 
agrees with us or not I do not know. So whether the laws are ade- 
quate—they may or may not be—in addition to that we are continually 
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making recommendations for amendments to the antitrust laws. We 
have several now on premerger notification, investigative rights and so 
forth. We think there are several fields where they could be strength- 
ened, as far as our position is concerned. 

Mr. Roosrvett. Judge Hansen, in view of your statement with re- 
spect to the adequacy of the Federal antitrust laws, would you feel that 
there is a given time that we could wait until we know that? In other 
words, is your hope that we will know it in the next couple of years? 

I am thinking of the small-business man, again, who is waiting with 
baited breath to find out whether the laws are adequate or not. How 
long are we going to tell him he has to wait? Have you any idea? 

Mr. Hansen. I would have to know what his particular problem is. 
Maybe he has an answer to it now, because we have been getting 
clarification. 

Mr. Roosrvett. Let’s say the TBA divorcement which the Depart- 
ment has complained about ? 

Mr. Hansen. The Sun Oil Co. case covers that problem. 

The staff indicates that we ought to be to trial within a year. 

Mr. Roosrvett. When, a year ? 

Mr. Hansen. Decided within a year. 

Mr. Roosevetr. What, sir ? 

Mr. Hansen. Decided within a year. 

Mr. Roosrevett. Decided within a year. 

Mr. Hansen. All of our evidence is in. 

Mr. Roosrvecr. That does not include the appeals, however, which 
then will be taken, I presume. It could take, couldn’t it, as long as 3 
or 4 years / 

Mr. Hansen. It could. 

Mr. Roosevett. It could. Thank you. 

Mr. Brown. Thank you, Mr. Chairman. 

Mr. Roosevetr. Mr. Sheehan ? 

Mr. Surenan. Judge Hansen, I must preface my remarks, first of 
all, by saying I am not a lawyer, and I am trying to come to conclu- 
sions from your statement here. But I am not apologizing for not be- 
ing a lawyer or I am not taking a back seat either. 

Mr. Roosevelt, when he was reading some statements to you—those 
were apparently opinions filed in the brief that you are going to try to 
get the court to support your position on, is that not right ?- 

Mr. Hansen. Itisacomplaint. 

Mr. SuHeenan. A complaint. But as yet they are not matters of fact 
until such time as the court decides whether you are right or wrong? 

Mr. Hansen. That is correct, or the other side agrees to the facts. 
We are in the process of pretrial now, and quite frequently we have 
the answer amid sufficient facts that we think we have a violation. For 
example, in our Youngstown Bethlehem case, we are proceeding in 
that by summary judgment because we feel there has been sufficient 
agreement as to the facts that it becomes a question of law to be deter- 
mined without the necessity of long, extended trial. 

Mr. SHeenan. But these supposed facts, or the allegations that 
Mr. Roosevelt read here, as yet have not been agreed upon by the 
defendants or the courts ? i 

Mr. Hansen. They are very vigorously denied. 
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Mr. SueeHAn. Therefore, the point I am trying to get from a lay- 

man’s viewpoint, it is your thought, or your opinion, that they are true, 
but the court has not yet upheld your viewpoint ? 

Mr. Hansen. That is correct; absolutely correct. 

Mr. SHeenHan. So therefore they are still in the opinion stage until 
such time as the court finally decides? 

Mr. Hansen. That is correct, and we might even be able to put 
evidence on, and they will put on evidence to the contrary, and it is 
then for the court to determine where the province of the evidence lies. 
The court may hold with us or may hold against us. 

Mr. Sueruan. That is what I wanted to get straight in my own 
mind. 

Mr. Roosrvett. Will my colleague yield ? 

However, your statements, as they are in that brief, are of the 
Department of Justice as to the facts as they exist ? 

Mr. Hansen. Correct; based on the evidence that has been presented 
to us and that we have found. 

Mr. SHEEHAN. Now, as I understand the situation from the legal 
standpoint, the grand jury in Virginia has under consideration many 
problems in the ‘industry under surveillance, that is the pending Sun 
Oil case, the case on the west coast, and the Standard Oil case, which 
apparently challenges the exclusive dealing arrangement 

All these cases are now pending and will evidently be decided one 
way or another within the near future, 1 or 2 years, whatever the case 
may be; is that not right? 

Mr. Hansen. Yes, sir; we are pushing them as fast as we can. 

Mr. SuHeeHan. So therefore—I am looking at it, and asking your 
opinion from a congressional standpoint—it is our duty here, after we 
listen to the testimony within the industry, to suggest legislation— 
because we cannot write it in our committee—but it would seem to me 
that insofar as a great many of the questions that we are investigating 
are now in the process of being decided within the courts that—in 
your opinion wouldn’t you think, or do you not think—that we should 
sort of hold off any final conclusions until the courts come up with some 
decisions ? 

Mr. Hansen. I have recommended that in some of the bills that I 
discussed in the statement. 

Mr. Sueenan. I see. 

You state on page 11 that your Department is now embarked upon 
a comprehensive litigation program aimed at the anticompetitive prac- 
tices which plague the retail dealers in this industry. In other words, 
in your opinion is the Government, as expressed by the Attorney Gen- 
eral’s Department, doing a fairly good job in trying to bring this mat- 
ter toa head now ¢ 

Mr. Hansen. We are doing our best. 

Mr. Roosevetr. Will the gentleman yield at that point ? 

When you say you are doing your best, you are doing all that you 
have the facilities to do, and you are not, however, saying that this 
is adequate to do the job? 

Mr. Hansen. Within the ability that we have and the staff that we 
have and the appropri: itions we have. 

Mr. Roosevett. That isn’t my question, Judge. My question is: 
Is this adequate for the job to protect the people ? 
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Mr. Hansen. That is the congressional problem. 

Mr. Roosevert. And that is exactly what this committee has to 
look in, then, as to whether or not with your limited facilities you can 
adequately do the job under existing conditions. 

Mr. Hansen. And whether we should have a larger staff and 

Mr. Rooseveir. Or whether we should find some other solution to 
the problem ? 

Mr. Hansen. That is true. 

Mr. Roosevetr. That is correct. 

Mr. Sueenan. Judge Hansen, may I say at this point thats the big 
problem in the Government : we come up here with a $72 billion budget, 
and without a single exception every Department hasn’t enough to run 
it. 

Mr. Hansen. We have not asked for more. I think we have a 
modest 

Mr. SurewHan. You just said—excuse me—If I interpreted your 
statement correctly, in reply to Mr. Roosevelt’s question, that with the 
staff available and with the facilities available you are doing the best 
job you can. Mr. Roosevelt’s conclusion would lead one to believe 
that were you given more facilities and more staff, you could do a 
better job. 

Mr. Hansen. You could do more, you could cover more cases. But 
I think it is a congressional thing to determine the balance: How ac- 
tive should we be? Should we file every case that comes in? Should 
we make a complete investigation of every one? I think you will have 
to balance the cost of doing that as against-——— 

Mr. Sureeuan. Look, Iam agreeing with you. 

Mr. Hansen. So as to a better job, the term “better” there 

Mr. Sueenan. If we gave you twice as much staff and twice as much 
money conceivably you might do twice as good a job. However, it is 
within the prerogative and the jurisdiction of the Congress to decide 
how much money they want to allocate and how much staff they want 
to allocate to any of the departments of Government, and as you well 
know on the Hill during the past couple of weeks we have h: ad a tre- 
mendous hassle on how much we are going to allocate. 

Mr. Hansen. And I imagine I will be before a hearing on my 
budget, too, soon. 

Mr. SHEEHAN. Which just points out to me, I do not want to reach 
the conclusion that your Department is doing a poor job because we 
have not voted you all the money you might possibly use. 

Mr. Hansen. I hope you do not reach “the conclusion we are doing 
a poor job. 

Mr. Sueenan. I just want to make sure I don’t reach that con- 
clusion. 

One final thing. As I understand it, and again I will refer you to 
your statement, on page 19, wherein you say: 











Moreover, I would remind you that one of the remaining strongholds of com- 
plete independence in the refining level of this industry lies in the few small 
enterprises which survive through an integrated production and retail operation. 

Mr. Hansen. Including the selling of Coca Cola and candy bars and 
what not that an independent station does that bigger stations do not 
do. By that added profit he is able to keep on in his business. 
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Mr. Sueenan. Which would then lead me to the conclusion that we 
must be careful in any legislation that we might provide—and I am 
talking about divorcement—that we do not want the divorcement so 
thoroughly and so completely that it might throw out of business a lot 
of small fellows. 

Mr. Hansen. That is the very point I am making. 

Mr. Sueenan. In other words, I am thinking of a jobber who might 
have a deal with a refiner, but he owns 8 or 10 or 20 or 100 gas stations. 
We certainly do not want to throw every one out of business, or write 
laws that are going to destroy the small fellows as well as the big 
fellows. 

Mr. Hansen. That is right. That is the very point I am trying to 
make in my statement. 

Mr. Roosrvett. Will my colleague yield ¢ 

However, when you read your sentence : 

Moreover, I would remind you that one of the remaining strongholds of com- 
plete independence in the refining level of this industry lies in the few small 
enterprises which survive * * * 

Something has eliminated them ; has it not ? 

Mr. Hansen. That is correct. 

Mr. Roosrvert. And therefore, is it not proper that we should find 
why they have been eliminated and try to find ways not to have the 
rest of them eliminated ? 

Mr. Hansen. I think it is entirely proper. My note of course, my 
comments, must be in context with the proposed legislation. 

Mr. Sueenan. In other words, our thought would be, in recom- 
mending any legislation, that we do not try to kill the cow in order 
to get the milk, that whatever legislation we do propose must be predi- 
cated upon the idea of trying to foster and promote more small busi- 
nesses within an industry which has been driving out small business. 
Is that a correct opinion ¢ 

Mr. Hansen. I concur in that. 

Mr. Roosrveir. In other words, we need more cows, the cows are 
being killed off at a very rapid rate. 

Mr. Hansen. I do not know if that is the answer. [Laughter. ] 

Mr. Sueruan. That is all. 

Mr. Roosrvett. Mr. Hosmer ? 

Mr. Hosmer. Judge, do I understand that in effect you felt that the 
original complaint in this west coast case was inadequate to bring 
it to trial successfully within a reasonable time, and that is why you 
filed an amended complaint ? 

Mr. Hansen. One of the reasons. But my personal philosophy is 
that one should never include in a complaint allegations of fact that 
you haven’t some evidence to prove. 

I felt that there was much in there that we might not be able to 
prove, and not being able to prove those particular items might make 
it more difficult for us to prove some that we felt we had adaquate 
evidence on. 

Mr. Hosmer. Now this factor of 7 years, and so forth, passing to 
date with respect to the litigation. You did mention that there are 
other provisions of the antitrust laws providing for injunctive relief 
that may be made use of by the individual—any irreparable damage 
situation. 
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Mr. Hansen. Well, I do not thing it has to go quite that far. I do 
not think it has to be irreparable damage. 

Mr. Hosmer. Well, within the terms of the law. There is no inade- 
quacy with respect to these provisions ¢ 

Mr. Hansen. That is right. 

Mr. Hosmer. They may be a little bit unavailable because of the 
cost of litigation, and for that reason you have enacted, or you have 
recommended the enactment of H. R. 432, I believe ? 

Mr. Hansen. That is correct—well, with what we now have, they 
can proceed for an action of damages, and they can obtain their cost 
and attorneys’ fees. But if they are simply attempting to restrain 
or enjoin the abuse of the act, thet is no provision to give them at- 
torneys’ fees and costs, which we feel that they should be just as much 
entitled to under those circumstances as under a suit for damages. 

Mr. Hosmer. In other words, you feel that the provisions for in- 
junctive relief are now adequate, but the availability of the relief 
insofar as the cost factor is concerned could be improv ed by H. R. 432? 

Mr. Hansen. Yes, sir. 

Mr. Hosmer. Now the allegations from the west coast case that the 
chairman read, taken together with the ones he did not read in the case, 
total a situation, if true, that is now inhibited by existing law. Is that 
your opinion ? 

Mr. Hansen. That is our position. I might state further that in an 
antitrust case it is sometimes exceedingly difficult to pinpoint fac- 
tual situations that establish an agreement or conspiracy. You have to 
develop the overall picture and from that make your assumptions. 

Mr. Hosmer. But at least you feel from what has been alleged in the 
complaint that you have a situation that comes under the law? 

Mr. Hansen. Well, I would recommend it be dismissed if I did not 
think so, because it would be a terrific waste of money. But I honestly 
believe that we have a good case, and the members of the staff also do, 
and we feel we should prevail. 

Mr. Hosmer. And from the terms of your prayer, I also assume then 
that you feel that the existing law already provides for a divorcement 
in certain situations? 

Mr. Hansen. It does not require it, it permits it. 

Mr. Hosmer. Pardon? 

Mr. Hansen. It does not require it, it permits it. 

Mr. Hosmer. Yes, sir. 

Within the discretion of the court in order to clear up the situation 
as proved? 

Mr. Hansen. That is correct. 

It might be after the trial, if we are successful, there is some addi- 
tional relief that is not even mentioned in the prayer. 

Mr. Roosrveitt. Would my colleague yield at that point? 

Mr. Hosmer. Yes. 

Mr. Roosgvett. Judge, would you think there would be a possibility, 
however, if this was accomplished by legislative enactment, that it 
might save the Government and the taxpayers considerable money in 
the processing of the suit because you would not have to go to court to 
accomplish that end? 

Mr. Hansen. I think we would still have to go to court. I may not 
have clearly in mind what your question is. .Would you make it 
clearer—— 
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Mr. Roosevetr. In what respect? If you had legislation which 
would accomplish the prayer, why would you still have to go to court 

Mr. Hansen. Well, we have the legislation now—— 

Mr. Roosrveur. Unless it was contested. 

Mr. Hansen. But we have to enforce it through our judiciary. And 
I assume any law that we have, if they disagreed with it 

Mr. Roosrverr. Would it not be true that it would be much easier 
to enforce it if it was a legislative enactment ? 

Mr. Hansen. I am not so sure. Under antitrust laws now the court 
can go a long ways, as I indicated before, even though it is not an un- 
lawful act of itself, and the court might require that they do certain 
things if they found they violated the antitrust laws. 

So our prayer is not necessarily all-inclusive, nor is it limited. We 
are not bound by it, nor is the court bound by it. 

Mr. Hosmer. One last question, Judge. Do you feel that the people 
in this country, whether engaged in small business or big business, 
or not engaged in any business at all, are being reasonably protected 
against the monopolies with the present funds that your Division re- 
ceives, with the present laws, plus possibly those that you have recom- 
mended for enactment ? 

Mr. Hansen. I do not feel qualified to answer that without a com- 
plete study. I might say that I have, and am instituting now, a pro- 
gam that will go into that very problem. We selected two outstand- 
ing economists of the country to come in and make a study of our whole 
setup, whether we are adequately covering the field, and are our activi- 
ties accomplishing that which we think they should? Are we bring- 
ing sufficient cases, are we bringing too many in one area? Are we 
using our facilities to the best advantages ? 

I would not want to answer that until I have had a chance to 
study 

Mr. Hosmer. It is a matter of judgment, balance and evaluating 
what conditions exist in relation to what new evils you might create 
to eliminate some old ones, is that correct ? 

Mr. Hansen. That is correct. I would not answer without a com- 
plete study. 

Mr. Hosmer. Thank you. 

Mr. Roosrevetr. Judge, just to cover one point that my colleague, 
Mr. Hosmer, raised in relation to whether the second, or the amended 
complaint, was because the original complaint was inadequate, am I 
correct in saying you did not need to reflect upon the original com- 
plaint ? 

Mr. Hansen, That is correct. 

Mr. Roosrevetr. But merely because there was considerable passage 
of time and, therefore, you had to bring it up to date? 

Mr. Hansen. That was one reason. There were 2 or 3. That tech- 
nically was one reason. 

In other words, there were some things that we did not think were 
necessary to prove our case, which we have eliminated. 

Now, I think we could have gone forward with the other complaint 
and been entitled to a relief. I think this is a more workmanlike 
manner. 

Mr. Roosrvett. Thank you. 

Mr. Nellis? 

Mr. Neus. Judge, I have a few brief questions. 
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Inviting your attention to page 10 of your statement, on the ques- 
tion of this West Coast case again, you state there that the placing 
of a dealer on a commission or consignment agency basis narrows his 
normal margin of profit and effectively fixes the retail price. 

Mr. Hansen. Yes, sir. 

Mr. Neututs. Are you aware of the allegations—I assume you have 
them, the committee has them—that commission and consignment 
agencies are on the increase, that there are more arrangements being 
effectuated between suppliers and retailers which are on a commission 
or consignment basis ? 

Mr. Hansen. I would assume that that is true. One of the reasons 
why is simply this, that if the wholesaler wants to fix the retail price, 
he can put him on a commission and give him a percentage, and the 
margin is so close that he has to sell at a certain price, and he cannot 
sell it for any less. 

Mr. Neus. And that is, you would agree, an element of control 
that might be exercised over the retail service station operator ? 

Mr. Hansen. We think so. 

Mr. Nettts. If that is so, Judge, doesn’t the passage of time from 
the filing of the original complaint to the time that the amended com- 
plaint was filed, some 7 years, indicate to you that because of the com- 
plexities of antitrust enforcement, small-business men may be sub- 
jected to the greater hazard of being faced with practices which you 
would agree were alleged in the original complaint? I am speaking 
specifically now of the commission and consignment practices. 

Mr. Hansen. And your question was what ? 

Mr. Neus. My question is, would you not agree that the small- 
business man may be subjected to the increasing hazard of the very 
things you have complained about in 1950? 

Mr. Hansen. It is possible. 

Mr. Netuts. And would you not therefore agree, if that were the 
case, that these scattered small-business men with small areas of fi- 
nance available to them cannot cope with a practice that is apparently 
as widespread as this? 

Mr. Hansen. Well, I think that is a fair statement. 

Mr. Neus. Are you familiar with the proposal of the West Coast 
Pipe Line Co. to build an independently owned petroleum pipeline 
from the Permian Basin in Texas to California? 

Mr. Hansen. Yes. 

Mr. Neturs. Would the construction of that pipeline be helpful in 
eliminating the practices which you have alleged in your amended 
cogent: as well as in the original complaint, in the West Coast 
case 

Mr. Roosevetr. If counsel would yield, specifically, would it give 
more opportunity to small and independent business people to enter 
the field ? 

Mr. Hansen. I would like to make a short statement on that if I 
may ? 

Mr. Netuis. Certainly, sir. 

Mr. Roosevur. Proceed. 

Mr. Hansen. On January 15, 1954, Lowell M. Glasco, 1403 Mer- 
cantile Bank Building,. Dallas, Tex., organizer and president of the 
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West Coast Pipe Line Co., called at the Department and lodged a com- 
plaint against the major oil company monopoly on the west coast. 
This complaint stemmed from the difficulties encountered by Glasco 
in building an independently owned pipeline from Texas to Califor- 
nia. The question of raising funds to finance the pipeline was pri- 
marily involved and Glasco felt that the PAD, ODM, and RFC may 
have been influenced by the major west coast oil companies in denying 
his request for a certificate of essentiality which would have made Gov- 
ernment funds available. 

Upon receipt of further information concerning this complaint the 
Department on April 19, 1954, referred it to George B. Haddock, at- 
torney in charge of the West Coast Oil case, for his immediate consid- 
eration. Private insurance investors and banking institutions refused 
loans for the stated reason that binding contracts for the transporta- 
tion of crude through the proposed line had not been obtained from 
a sufficient number of producers and similar contracts had not been 
obtained from oi] companies with good credit to take the crude oil at 
the California end of the line. 

Mr. Haddock felt that the matter should be followed very closely. 

Subsequently the Department conferred several times with attorneys 
for Mr. Glasco and had a representative attend the hearings on March 
22, 1957, before the Senate Subcommittee on Antitrust and Public 
Lands where Mr. Glasco, his attorney H. Graham Morison, and an 
engineering expert testified concerning this pipeline. The statements, 
testimony, and certain additional information were immediately for- 
warded to Mr. Haddock for his information and consideration in con- 
nection with the West Coast Oil case which at this time is in the final 
stages of trial preparation. 

This matter is under active consideration in connection with this 
case at the present time. 

We feel, in answer to your question, that if it were through there it 
would afford some relief. But whether or not it will be able to be 
constructed, in view of the fact of the financial problem involved, I 
cannot answer. 

Mr. Neus. Judge, you of course appreciate that this subcommittee 
is not concerned with the individual allegations of Mr. Glasco or any- 
one else. My question was, if more supply is made available for Cali- 
fornia to fill this growing gap between supply and demand out there, 
will the small-business men have a better opportunity of securing 
supplies that are available, and perhaps will some of these alleged co- 
ercive practices not be as extensive as they are now ? 

Mr, Hansen. I think that is true. I think the west coast is the only 
area, of five areas in the United States, that consumes more oil than 
is produced. It is the only one that has to import oil. So I imagine any 
relief by importation of oil there would help their situation. 

Mr. Netuis. And the small-business man ? 

Mr. Hansen. And the small-business man. 

Mr. Sueenan. Mr. Nellis, will you yield at that point? 

Mr. Netuts. Yes. 

Mr. Surenan. I would like to point out, if my memory is right, 
when we conducted our aluminum hearings last week, that arrange- 
ments were made with the Smali Business Administration that if 4 or 
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5 aluminum companies, small aluminum customers, wanted to get to- 
gether to build a facility to help them, it could be done. I think maybe 
that would be a solution in this pipeline, that if the users on the west 
coast would get together a sufficiently number of small fellows, they 
could get the help of the SBA to help them finance this, 

Mr. Roosrvett. The chairman would like to remark that Mr. Wen- 
dell Barnes of the Small Business Administration will be our witness 
this afternoon, and I think it is a proper subject for him to comment 
upon. 

Mr. Hosmer. Will the chairman yield ? 

How much will the pipeline cost? It isn’t a small-business project 4 

Mr. Hansen. That is what we said a while ago. 

Mr. Hosmer. 7 might cost $55 million or $75 million—w ould it not ? 

Mr. Hansen. I do not know. I would not guess. What is a small 
business ? 

Mr. Roosrvetr. Mr. Nellis? 

Mr. Nexis. I have only one other question, Judge Hansen, concern- 
ing the chart of complaints. I wonder if you would indicate whether 
your use of the world complaints” includes fairly well prepared cases 
as well as telephone calls? 

Mr. Hansen. Well, I do not know. It would not be telephone calls, 
it would have to be some written letter or communication. Or if they 
came in in a body, we would make a memorandum of what transpired, 
and that would be a complaint. 

Mr. Newuts. In other words, they would range from a letter to a full 
dress conference with a memorandum as to what took place ? 

Mr. Hansen. Plus a complete statement of facts, which we rarely 
get. 

Mr. Netuts. I think you also mentioned there is a Small Business 
Section in the Antitrust Division now ? 

Mr. Hansen. Yes, sir. 

Mr. Nexis. Would you indicate, if you are able, what percentage 
of these 264 complaints represent the overall number of complaints re- 
ceived in that Small Business Section during that period ? 

Mr. Hansen. I cannot answer that. 

Mr. Bicxs. None of these complaints were handled by the Small 

Susiness Section 

Mr. Roosrvett. I am sorry, would you identify yourself for the 
record ? 

Mr. Bicxs. Robert Bicks, First Assistant. 

None of these complaints were handled by our Small Business See- 
tion. Wecan supply you with detailed statistics covering each of these 
periods, as to the number of complaints that were handled. Those are 
the complaints that are taken up directly between the two companies, 
and where we acted in a sort of a capacity, that the chairman was 
talking about before, to provide immediate relief—it differs from our 
enforcement responsibilities. 

Mr. Nexis. Would it be a fair assumption, Judge Hansen, or Mr. 
Bicks, in the Small Business Section you receive other petroleum in- 
dustry complaints related to distributors and retailers which are not 

shown on the table here ? 

Mr, Bicxs. We might—a few. But in this industry, we are so active 
in litigation and active in investigation, we do not miss the chance to 
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develop any lead, and any complaint that does come under the Small 
Business Section would likely be forwarded to a litigation section. 

Mr. Roosrverr. On that point, is there anywhere in the Depart- 
ment’s report anything which will give us in greater detail the func- 
tion of the Small Business Section ? 

Mr. Bickxs. We can provide you with the Attorney General’s pub- 
lished annual report each year, which will include a statement of the 
Small Business Section function, and detailing the number of com- 
plaints it has handled and the manner of the disposition in each in- 
stance. 

Mr. Hansen. That report is already out. We will furnish a copy. 

Mr. Rooseverr. Will you submit a copy for the information of the 
committee ¢ 

Thank you. 

(The report may be found in the files of the subcommittee.) 

DEPARTMENT OF JUSTICE, 


ASSISTANT ATTORNEY GENERAL, 


Washington, May 23, 1957. 
Hon. JAMES ROOSEVELT, 


House of Representatives, 
Washingion, D. C. 

My DrAR CONGRESSMAN ROOSEVELT: In connection with my recent testimony 
before subcommittee No. 5, I was asked about the Antitrust Division’s small busi- 
ness program, and I undertook to submit to the committee an explanation of 
that program as it appeared in the report of the Attorney General. I now find 
that the Attorney General's report does not contain the explanation in question. 
However, the enclosed pamphlet entitled “How the Department of Justice Helps 
Small Business” which was prepared by the Antitrust Division and is published 
by the Small Business Administration, does contain the information which your 
committee has requested. Three copies of this pamphlet are enclosed herewith. 

Sincerely yours, 
Victor R. HANSEN, 
Assistant Attorney General, Antitrust Division. 

Mr. Nevuis. Would you add to that any complaints received in the 
the distribution of petroleum products that were handled by the Small 
Business Section and which are not included in the table ? 

Mr. Hansen. Surely. 

Mr. Newuis. One last question on this table, Judge Hansen. 

Mr. Hansen. If I could interrupt 1 minute so that we are clear on 
this. We have developed a group of specialists in the oil field, even 
though it is small business, or large business, and if it involves oil we 
get into that channel, rather than ; getting into someone who might not 
be as familiar with the background, even though it is small business. 

Mr. Neuuts. I see. Your statement says these are the various types 
of complaints received from the retail gasoline and petroleum prod- 
ucts dealers. Would that include service station operators, oil jobbers, 
and other distributors ? 

Mr. Bicxs. Yes, I think so. 

Mr. Neuuis. I think it would be interesting to the subcommittee to 
have a breakdown, because when Judge Hansen was testifying, I gath- 
ered that he was talking about retail service station operators with 
reference to these 264 complaints. 

Mr. Hansen. That is correct. There may be jobbers included in 
that. 

Mr. Nexus. Mr. Chairman, may I ask whether it would be appropri- 
ate to ask the Antitrust Division to supply that information / 

92285—57—pt. 1 5 
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Mr. Hansen. We are happy to do it. 

Mr. Roosevetr. If it is not too burdensome, would you be good 
enough to do that, please ? 

Mr. Hansen. Very happy to. 

Mr. Neuus. I think that is all, Mr. Chairman. 

(The information requested is as follows:) 


DEPARTMENT OF JUSTICE, 
ASSISTANT ATTORNEY GENERAL, 
Washington, May 27, 1957. 
Hon. JAMES ROOSEVELT, 
Chairman, Subcommittee No. 5, Select Committee on Small Business, 
House of Representaives, Washington, D. C. 

My Dear CONGRESSMAN ROOSEVELT: In response to the telephone request of 
Miss Josephy to my office, I am pleased to submit herewith certain additional 
information in connection with my appearance before your subcommittee on 

You asked the Department to furnish the number of cases of individual in- 
junctive relief which have been filed in behalf of individual service-station 
operators. The Department has not instituted antitrust cases seeking injunctive 
relief on the basis of a single complaint lodged with the Department by a service- 
station operator. Where several service station operators have complained that 
a major oil company is fixing the retail gasoline prices the Department has 
immediately presented such evidence to a grand jury. With respect to com- 
plaints involving exclusive dealing we have acted on complaints from service- 
station operators in the Standard Stations, Richfield and Sun cases, but in all 
these cases it was necessary for the Department to conduct a large-scale investi- 
gation of the business practices of each company before filing cases for injunctive 
relief. 

You ask whether the Department had any suggestions which it would like to 
make to the committee to make it more feasible for the individual’s rights to be 
protected and to be processed. On this question I have nothing further to add 
at this time to my testimony on pages 22 and 23 in favor of H. R. 482, a bill to 
amend section 16 of the Clayton Act. 

You requested a further breakdown of the table showing the various types of 
complaints received by the Antitrust Division from retail gasoline and petroleum 
products dealers by years from 1953 to date. This table appears at page 18 of 
the transcript of the proceedings. The first heading “Exclusive dealing” and 
the second heading “Price” set forth thereunder the number of complaints re- 
ceived concerning these subjects from service station operators only. In my 
letter of April 23, 1957, I furnished the committee with the number of complaints 
received from jobbers for each of the years 1953 to date. These jobber com- 
plaints were included in the third heading under “Miscellaneous.” The balance 
of the miscellaneous complaints do not fall into any sizable groups except as 
noted in my statement to the committee in footnote 3, wherein I indicated that 
they are for the most part consumer complaints about price increases on all 
petroleum products. To illustrate, “Miscellaneous” also includes such com- 
plaints as loaning lubricating equipment, rent increases, building company-owned 
service stations, interference in obtaining service-station building permit, trading 
stamps and the like. Because of the wide variety of these complaints it is felt 
they are best described under the heading “Miscellaneous,” as indicated in the 
table submitted to the committee. 

It is hoped that the above information will be of assistance to you and your 
committee. 

Sincerely yours, 
Victor R. HANSEN, 
Assistant Attorney General Antitrust Division. 


Mr. Roosrvetr. Mr. Dalmas? 

Mr. Datmas. No questions. 

Mr. Roosrvetr. Judge, we want to thank you and your staff for 
your cooperation. You have been most helpful to the committee, and 
we appreciate it very much. 
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Mr. Barnes, would it be convenient for you to come back at 2:30 
this afternoon ? 

Mr. Barnes. Yes, sir. 

Mr. Roosrvetr. Because I know you have a luncheon appointment. 

The committee will stand adjourned until 2:30 this afternoon. 


(Thereupon, at 12:10 p. m., the subcommittee recessed to reconvene 
at 2:30 p.m., of the same day.) 


AFTERNOON SESSION 


Mr. Roosrve.t. ‘The committee will be in order, please. 

This afternoon we have the privilege of having with us the Hon- 
orable Wendell B. Barnes, Administrator of the Small Business 
Administration. 

We are delighted to have you with us, and we would appreciate it 
if you will go ahead in your own way. The other members of the 
committee will be present shortly, but because of the written state- 
ment, I think we can proceed. 


STATEMENT OF WENDELL B. BARNES, ADMINISTRATOR, SMALL 
BUSINESS ADMINISTRATION, ACCOMPANIED BY PHILIP Mc- 
CALLUM, GENERAL COUNSEL, AND ROSS D. DAVIS, ASSISTANT 
GENERAL COUNSEL, SMALL BUSINESS ADMINISTRATION 


Mr. Barnes. Mr. Chairman, and gentlemen of the committee, I am 
appearing here today at the request of the chairman of this subcom- 
mittee to present the views of the Small Business Administration on 
five bills (H. R. 425, 426, 427, 428, and 432) introduced by the chair- 
man to strengthen the antitrust laws and to assist small-business con- 
cerns engaged in the petroleum marketing field. I have also been 
requested to report to this subcommittee on the implementation of 
recommendation No. 3 contained in Senate Report No. 2810 of the 84th 
Congress, 2d session, dealing with the gasoline price war in New Jer- 
sey, issued by the Senate Select Committee on Small Business. 

This subcommittee’s study of the effect on small business of current 
marketing practices in the petroleum industry will, I am sure, gather 
valuable information which can be used to strengthen the competitive 
position of the smaller firms engaged in the petroleum industry. 

Of the 5 bills under consideration here today, 2 of them, H. R. 427 
and 432, propose to amend the antitrust laws. The Small Business 
Administration was established as a service agency to assist small busi- 
ness and is not a regulatory agency. I would, therefore, be guided 
by the advice of the Department of Justice and the Federal Trade 
Commission, the agencies charged with the responsibility for enforce- 
ment of the antitrust statutes. Certainly, as a matter of policy, the 
Small Business Administration would support any legislation which 
tends to preserve and strengthen competition but as far as the tech- 
nical sufficiency of any proposal is concerned I must generally defer 
to the advice of the agencies enforcing the antitrust laws. 

I will therefore confine myself to the comment that H. R. 432 which 
permits certain plaintiffs to recover from the defendants the cost of 
a suit, including a reasonable attorney’s fee brought under the anti- 
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irust laws, appears to be a means of achieving the object of the anti- 
trust laws and will therefore be in the interest of small business. 

Insofar as H. R. 427 is concerned, I am informed that this bill which 
prescribes certain procedures with respect to consent judgments may 
tend unfavorably to affect efficient enforcement of the antitrust stat- 
utes. If this is the case, and I must refer you to the Department of 
Justice and the Federal Trade Commission for an explanation of the 
problem, I would, of course, not recommend the enactment of this 
bill. 

H. R. 428, as this subcommittee knows, would prohibit a producer 
who sells petroleum products at wholesale for ultimate sale at retail 
from acting as agent for or receiving any payment from the sale of 
any product of any manufacturer or distributor of automobile or 
truck, tires, batteries, or accessories. 

H. R. 426 contains a similar provision and in addition precludes 
any producer who sells petroleum products at wholesale from either 
selling such products at retail or owning, operating or leasing to any 
person a retail gasoline station after January 1, 1961. 

I do not have at this time sufficient information to assist me in 
evaluating the full effect of this proposed legislation on all types 
of small businesses that may be affected by it. In any event, however, 
I do not favor this legislation as a matter of principle because it inter- 
feres with the ability of small businesses as wall as large to adapt 
themselves to the changing conditions of our complex competitive 
economy. 

This type of legislative separation of business functions probably 
should not be attempted at all; but if it is adopted should be adopted 
only after a conclusive showing as to its necessity. I believe that the 
proposal contained in these bills would have a detrimental] effect on 
the competitive strength of small producers of petroleum products 
and would establish questionable precedence for further legislation 
of this type. 

Ninety-eight percent of wholesale petroleum distributors are small 
businesses who account for 60 percent of the total sales. I also doubt 
whether these proposals will be of significant help to the small inde- 
pendent service-station operator. 

H. R. 425 would authorize retail gasoline dealers to bring suit in 
the United States district courts to recover damages sustained by 
reason of the failure of producers to act in good faith in complying 
with the terms of franchises or in terminating or not renewing fran- 
chises and leases with their dealers. 

This legislation is similar to the automobile manufacturer-dealer 
legislation enacted by the last Congress (Public Law 1026, 84th Cong., 
2d sess.). It is possible that H. R. 425, if enacted, would tend to 
stabilize the contractual relations between some petroleum producers 
and some service-station operators. 

There are, however, some questions which I believe should be re- 
solved before legislation of this type is adopted. 

An evaluation should be made based on experiences under the Auto 
Dealers Franchise Act as to the practicality and effectiveness of this 
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kind of law. I suggest that there is not at this time sufficient expe- 
rience and data to determine if the legislative principle embodied 
in the Auto Dealers Act should be extended. If Congress finds that 
it is necessary to curtail the basic freedom to contract, it should do so 
only after a clear showing that such curtailment is necessary and in 
the public interest generally. I do not believe it is appropriate to do 
it for one industry w vithout such a showing. 

Moving on to Senate Report No. 2810, recommendation No. 3 con- 
tained in that report suggested that the Small Business Administra- 
tion should extend financial assistance to lessee-dealers for the pur- 
chase of their service stations. 

Service-station operators regardless of whether they are lessees or 
owners of the station have always been eligible for SBA loans. More- 
over, in our view an operator who wishes to purchase the service sta- 
tion he has been leasing is not effecting a change of ownership of a 
business. Thus, that part of our loan. policy statement which pre- 
cludes loans when the purpose is primarily to bring about a change in 
ownership of the borrower is not applicable. 

I am sure that all of the members of this subeommittee have heard 
me discuss our limited loan participation program. This plan is par- 
ticularly adapted to the needs of service-station operators who do not 
own their station, Under this plan the SBA will participate with a 
bank in a loan to such applicants up to a maximum of $15,000 or 75 
percent of the total amount of the loan, whichever is the lesser. 

Generally, the participating bank’s share in the loan must represent 
additional exposure on the part of the bank equal to an amount not less 
than 25 percent of the total amount of the loan. Maximum maturity on 
such participation loans is 5 years with a monthly repayment schedule 
including interest at the rate of not more than 6 percent per annum. 

In connection with such loans SBA takes final action at the regional 
level on the data submitted by the bank, and at the same time it is 
the responsibility of the participating bank to obtain and determine 
the adequacy of collateral to be pledged. After approval, the loan 
will be disbursed and serviced by the partic ipating bank, 

[ am submitting for the record a list of business loans made by the 
Small Business Administration since 1953 to operators of gasoline 
filling or service stations, This list is furnished in ret aees to the sub- 
committee’s request set out in the letter of April 3, 1957, from the 
chairman. 

The list covers only loans made to persons who may be termed “retail 
operators of filling stations.” It excludes loans made to applicants 
classified primarily as wholesalers or bulk dealers, etc., of petroleum 
and allied produc ts. 

If there is any further information which we can supply I shall be 

glad to do so at your request. 

(The document entitled “Business Loans ee to Operators of 
Gasoline Filling or Service Stations by Calendar Years,” is as 
follows :) ; 
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Business loans approved to operators of gasoline filling or service stations, by 


calendar years, cumulative through Mar. 31, 1957 


Full name and address 


| 





Calendar year 1954 


Hans A. Hinrichsen, doing business as Goodfield 
Automotive Service, Goodfield, Ill. 

Loy L. Anderson, doing business as Anderson 
Tire Service, Paducah, Ky. 

Alfred F. Dessino, doing business as Dessino’s 
Service Station, Roslyn, Pa 

Mathewsons, Inc., and Properties, Inc., Bellevue, 
Wash. 

Calendar year 1955 


E. T. Dunlap, Wilcox, Ariz 
E, O. Carr, Brinkley, Ark..............-. 


Chester W. Meeks, Little Rock, Ark_..____-- 
Carl F. Woolsey, Montrose, Ark 
Dave Franklin Van Winkle, Searcy, Ark 


Boyd E. Winchell, Bellflower, Calif....____- 

Ansel F. Hall, doing business as Mesa Verde En- 
terprises, Inc., Mancos, Colo. 

Johnnie M. Lanier, doing business as Lanier’s 
Service Station, Atlanta, Ga. 

Community Shell Service, Inc., Indianapolis, Ind __ 


Raymond L. McDonald, doing business as Mack’s 
Service Station, Moline, Kans. 
Hector L. Soder, Curtis, Mich---_- 


Joseph L. Bauman, doing business as Eddie’s Cor- 
ner, Moore, Mont. 


Calendar year 1956 


Herschel Parrish, Thorsby, Ala- 

Ralph T. Frank, doing business as Ralph T. Frank 
& Son, Barling, Ark. 

George Alvis Wallace, doing business as Wallace 
Service Station & Garage, Des Arc, Ark. 

George B. Stanley, Haskell, Ark 


eee & Georgia Schneider, North Little Rock, 


Ark. 

Frank E. Randolph, doing business as Randolph 
Texaco Service, Ventura, Calif. 

Genoa Oil Co., Genoa, Colo-__- 

Carl Russell, Manchester, Ga- 

Small Bros. Oil Co., Chicago He ights, ee 

McGowan’s, Inc., E vanston, Ill 


Robert E. Glidden, Franklin, Ind_- 

Thomas W. Barth, doing business as The Spot, 
Waterloo, Iowa. 

Samuel Jackson Willis, doing business as Jack’s 
Texaco Service Station, Chanute, 


Roy G. Warren, Jr., Derby, Kans 





V. V. Thom pson and W. W aldier, doing ‘business | 


as Breezeway 
Elwood, Kans. 

Raymond L. McDonald, doing business as Mack’s 
Service Station, Moline, Kans. 

Paul B. Jessup, doing business as Jessup & Sloan, 
Wichita, Kans. 

L. M. Sanderson and F. O. Butts, doing business 
as Sanderson & Butts, Yates Center, Kans. 

Schmidt Service Center, Henderson, 

Willie Thomas, Sarepta, La 

Adolph and Rs iph Pre sidio, doing business as Pre- 
sidio’s Standard Service, Beaverton, 

Charles Emerson Martin, Grand Rapids, Mich. 


Service Station & Kestaurant, 


See footnote at end of table. 














Date ap- Total | Maturity 
Type prove amount | terms (in 
approved| months) 
Direct__. ..| May 4,1954 | $15, 000 60 
73 percent par- Oct. 19, 1954 10, 000 120 
ticipation. 
BR ati Sion ones Dec. 9, 1954 12, 500 S4 
50 percent par- June 22, 1954 15, 000 60 
ticipation. 
Directs... .-.... | Nov. 29, 1955 20, 000 60 
saved 90 percent par- | Mar. 3,1955 | 110,000 72 
ticipation. 
4 Direct...........| Oct. 3, 1955 1 2, 000 36 
ich ected wei do...........| Nov. 21, 1955 4, 000 120 
IEEE Spare 90 percent par- | June 28, 1955 12, 000 120 
ticipation. 
Direct-..........| June 30, 1955 20, 000 96 
75 percent par- July 8,1955 | 150,000 120 
ticipation. 
Direct...........| July 29, 1955 4, 500 36 
50 percent par- | Dec. 23, 1955 10, 000 60 
ticipation. 
Direct_....- ...--| July 25,1955 8, 500 60 
...-| 54.2percent par- | Apr. 26,1955 | 12,000 120 
| _ ticipation. 
75 percent par- | Apr. 7, 1955 20, 273 120 
ticipation. 
ellie a ae Mar. 13, 1956 5, 000 60 
| 50 percent par- Mar, 26, 1956 19, 970 120 
ticipation. 
Direct...........| Jam. 25, 1956 9, 000 120 
‘ou _.--| 75 percent par- | Feb. 14, 1956 12, 500 60 
| ticipation. 
| Direct..... Apr. 5, 1956 9, 500 120 
| 
ie .te June 20, 1956 4, 000 48 
75 percent par- | June 19, 1956 7, 000 60 
ticipation. | | 
50 percent par- | May 21, 1955 10, 000 | 36 
ticipation. | | 
| Direct. Oct. 8,1956 | 1! 15,000 | 60 
__-| 75 percent par- | Oct. 17,1956 30, 000 | 120 
| ticipation. 
do...........] May 21, 1956 15, 000 60 
62. 5 percent par- | Aug. 17, 1956 4, 000 | 36 
ticipation. | 
75 percent par- | Nov. 1, 1956 | 5, 500 48 
Kans. ticipation. | 
do | Dec. 6, 1956 5, 000 | 36 
50 percent par- | Jan. 24, 1956 9, 000 | 60 
| ticipation. | | 
| Direct : | Nov. 15, 1956 15, 000 120 
| | | 
|__._.do...........] June 1,1956 | 20,000 120 
75 percent par- | Nov. 28, 1956 2, 000 24 
ticipation. | 
ee do Mar. 23, 1956 20, 000 60 
Direct -_.- | Feb. 17,1956 | | 10,000 120 
| 75 percent par- | June 29,1956 | ! 11,000 | 60 
Mich. ticipation. | | 
| do | Oct. 30, 1956 7, 500 60 
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Business loans approved to operators of gasoline filling or service stations, by 
calendar years, cumulative through Mar. 31, 1957—Continued 


| 
Date ap- Total | Maturity 
Full name and address Type proved amount | terms (in 
approved) months) 














William H. Moore, Pascagoula, Miss Direct. _- Sept. 19, 1956 $30, 000 120 
Donald D. Theis, doing business as Don Theis | 75 percent par- | Nov. 14,1956 25, 000 120 
Service Store, Union Star, Mo. ticipation. | 
L. E. Lewis, Ir., doing business as Pete’s Husky | 60 percent par- | June 19,1956 | ! 22,300 | 60 
Service, Bozeman, Mont. ticipation. | 
Ernest E., Ernest B., and Marjorie Mumby, doing | 66 percent par- | Nov. 28, 1956 50, 000 | 100 
business as Mumby Oil & Sugar Co., Fairmont, ticipation. | 
Nebr. 
Charles Glendon Harp, doing business as Harp | Direct____- Dec. 13, 195 12, 500 | 120 
Motor Co., Hampton, Nebr. 
Grabow’s Service, Om: tha, Nebr_. | 50 percent par- | May 21,1956 | ! 70,000 
ticipation. | 
Joseph Prentky, doing business as Andy’s Mara- | Direct Oct. 22, 1956 6, 000 60 
thon Service Stations, Brooklyn, N. Y. | 
Independent Fuel & Service Corp., Fayetteville, | 75 percent par- | July 6, 1956 20, 000 | 60 
N.C. | ticipation. 
Robert and Allan L. Runyon, doing business as | 50 percent par- | June 1,1956 | ! 25,000 60 
Niagara Corner, Niagara, N. Dak. ticipation. | 
Herbert W. Jones, Starkweather, N. Dak- 75 percent par- | May 22, 1956 6, 500 60 
| ticipation. 
Curtis E. Lawson, Seagraves, Tex | Jed ne | Nov. 1,1956 20, 000 60 
City Tire & Battery Service, Colonial Heights, Va_| i 4 d May 21, 1956 15, 000 60 
Strum Oil Co., Strum, Wis .| Direct... May 22, 1956 7, 000 60 
Calendar year 1957 to date 
Ralph and Roberta Harreld, Arriba, Colo | 52 percent par- | Feb, 18,1957 | 13,000 60 
ticipation. 
Milton B. Regnier, Salina, Kans | 75 percent par- | Jan. 7, 1957 | 12,000 | 60 
ticipation. | | 
Charles P,. Winn, doing business as Winn’s Con- | Mets | Jan. 14, 1957 4, 000 36 
oco, Wichita, Kans. 
Mrs. Carmen L. de Antongiorgi, doing business as | Direct. Feb. 28,1957 | 10,000 60 
Poton Esso Servicenter, Hato Rey, P. R. | 
' 
Recapitulation by calendar years: 
1954—4 loans ‘ . $52, 500 
1955—12 loans. J . 173, 273 
1956—35 loans. ‘ 545, 270 
1957—4 loans_. d ; 39, 000 
Total, 55 loans ‘ aa 810, 043 


Authorization canceled in full subsequent to approval. 


Source: Office of Controller, Budget and Reports Division, Apr. 9, 1957. 


Mr. Barnes. I have assembled some information, which I would 
like to give informally, which I think bears on the’ general purpose 
of the hear ings contempl: ited by the committee as I understand them. 

First, as to ‘the size standards, about which there was some exc hange 
this morning, the size standards that have been adopted in the petrol- 
eum industry by the Small Business Administration are as follows: 

Retailers doing a gross business of $1 million or less per year are 
classified as small. 

Wholesales doing a gross business per year of $5 million or less are 
classified as small, 

Petroleum producers who have total employment, including affili- 
ates, of less than 1,000 employees are classified as small for procure- 
ment matters as well as for loan matters. 

Now, the Census Bureau has just in the past few days made avail- 
able the results of the 1954 business census. The figures that most 
of us have been using and that have been available have e, until the 
release of these figures, been based on the 1948 business census, and 
it occurred to me that it would be helpful to you to have these figures 
in your record. They are as follows: 
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The 1954 census of business data tabulated by the Bureau of the 
Census shows that there were 2,260 petroleum product wholesale dis- 
tributing establishments who muda sales totaling $1,416,388,000 in 
1954. There were 2,227, or 98.5 percent of this “number, who each 
had an annual sale of $5 million or less. And those would be classified 
as small. These smaller establishments made sales totaling $853,716,- 
000, or 59.4 percent of the total sales, in 1954. 

As I have indicated, the sales-size standard for financial and other 
assistance established by the Small Business Administration, except 
for Government procurement, is $5 million or less. Although these 
are establishment data rather than company data, it is believed that 
if the company data were available, the proportions would not be sub- 
stantially different. This is supported by the fact that 2,150 of the 
2,260 establishments were operated by single-unit firms and accounted 
for $1,118,908,000 of the total of $1,416, 388,000. 

Now, as to the retailers. The census data for the 1954 census of 
business which has just become available indicates a shrinkage in the 
number of service stations despite a substantial increase in the volume 
of sales. The census data do not cover service stations in which there 
are no employees and in which the volume of sales is below $2,500 a 
year. 

Thus, the figures that should be noted were somewhat lower than 
the estimates made by the Senate Small Business Committee in its 
report. And I might add that there may be somewhat of a variance 
between these two ‘figures, between the figures that I have given, by 
reason of that difference. 

The 1954 census shows a total of 170,927 single-unit gasoline service 
stations, and 10,820 multiunits. In contrast, the 1948 census shows 
a total of 179,917 single-unit stations and 8,336 multiunits. Thus, 
while the total of single units has declined, there has been an increase 
in multiunits, otherwise known as chains, but not sufficient to equal 
the number of the 1948 census. 

Sales, however, show a great increase from the earlier date. The 
sales i in ‘1954 by retailers were $10,743,812,000, contrasted with $6,483,- 
301,000 in the 1948 census. The paid employees in 1954 of all the sta- 
tions were 385,485 in 1954 as compared with 285,854 in 1948. 

Now, of the retailers, I have indicated that the total number of re- 
tailers was 181,747 with total sales of $10,743,812,000. In 1954, of this 
group there were in the category that would be classed as large, having 
sales of a million or more per year, 61 service stations having a total 
sales volume of $57,808,000. 

In addition, I would like to point out to the committee that we have, 
through the Cabinet Committee on Small Business, recommended a 
conference on research, on distribution, and on technical matters. This 
conference has been announced and will be held in the fall, and, while 
it will not deal primarily and basically with some of the problems that 
this committee is working with, I feel that there will be made avail- 
able out of that conference some information on market and distribu- 
tion research which may be helpful in the general field of distribution. 

I consider that the problem that the committee is dealing with is in 
the general one of dealer relations, and I feel that the Small Business 
Administration has some responsibility in this area, this general area, 
and in the past I have been requested by a number of industries to take 
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the lead through the Small Business Administration in calling a con- 
ference of some type which would tend to bring together a number of 
companies, a number of trade associations, and a number of the 
dealers that are most intimately connected with this problem and try 
to develop information not only for use in the petroleum industry but 
in a number of allied fields where dealer relations are significant, im- 
portant, and are of great consequence to the small-business units in 
those fields. 

We have not scheduled any such conference, although I had 
planned tentatively to have it later in the spring or early in the 
summer, feeling that we wanted to know for certain the time of the 
other conference which has been called by the President in the fall 
and exactly what its scope was, and, further, what the scope of this 
committee and its hearings would be. 

However, on the basis of the chairman’s statement this morning, 
I don’t see that there would be any conflict, since it would be merely 
an attempt through a voluntary conference to develop some of the ex- 
cellent dealer techniques that had been used in certain industries and 
make information about them more widely available in other indus- 
tries where the dealer relations have not been quite as enlightened. 

Now, I will be happy to answer questions to the best of my 
ability. 

Mr. Roosevetr. Thank you, Mr. Barnes. We certainly appreciate 
your help to the committee and the information you have given us. 
Before we ask you any questions, I think you already know my col- 
league, Mr. Steed. 

Mr. Barnes. Yes, sir. 

Mr. Roosrvett. You met the other gentlemen this morning. I 
would like, so that they may leave, to announce that Mr. J. Stevens, 
the secretary of the Pennsylvania Petroleum Association, and Mr. 
E. D. Catterton, secretary of the Virginia Petroleum Jobbers, having 
submitted the requested material to the committee, are excused from 
attendance until further notice. Should they want to, of course, at 
any time be in touch with the committee, we will be very glad to hear 
them. 

This, I might say, is by arrangement with them. 

Also, Mr, Paul Hadlick is also excused until tomorrow morning, in 
case he is in the room and wants to be excused. 

Mr. Barnes, I have just a few questions. 

One, on page 3 you state that this type of legislative separation of 
business functions probably should not be attempted at all. Now, you 
are aware, of course, that it has not only been attempted but carried 
into effect in certain other fields. For instance, the motion-picture 
field, the meatpacking field, the liquor business, and I believe 1 or 2 
others. 

Basically, I judge, then, that your criticsm is that it is done in a 
legislative manner or not done at all ? 

Mr. Barnes. The question is how far this should be extended. This 
is a general subject of dealer relations. Certainly there are other ex- 
amples in other industries where a similar condition exists to a greater 
or lesser degree, and it seems to me that it should be thoroughly ex- 
amined as to whether this is not strictly class legislation unless it is 
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general enough so that it does apply, and, as I indicated, I have not 
made a broad enough study myself to indicate that to the committee. 

Mr. Roosevett. What I am trying to point out is that it was done in 
specific instances, applied to certain industries in the past where the 
Government felt that the situation, the facts of the situation in that 
industry, justified it. Now, is your position that the facts in his in- 
dustry do not justify it? 

Mr. Barnes. No. My position is that before it is done, and I assume 
that is the purpose of this committee, facts should be developed to 
indicate that it is the necessity of this type of legislation to solve the 
particular problems that you are seeking to solve. 

For instance, the last sentence in that paragraph, by that I meant 
that this hearing as far as I know developed from the original work of 
the Senate Committee on Gasoline War in New Jersey and the condi- 
tions of the 

Mr. Roosever. No, sir; I don’t think that is correct. Our hearings - 
were held before that. 

Mr. Barnes. I beg your pardon. 

Mr. Roosevetr. In other words, I want to go back to the point, 
though, that the implication of what you say here is that you think 
that the separation of these business functions is inherently wrong, 
and I am not sure that that is exactly what you mean to say because 
from your subsequent statement I gather you mean that it would be 
wrong unless the facts prove that it was necessary. 

Mr. Barnes. Correct. 

Mr. Roosrvetr. Is that correct ? 

Mr. Barnes. Yes, sir. 

Mr. Roosrvetr. Then, in your next sentence you say: 





I believe that the proposal contained in these bills would have a detrimental 
effect upon the competitive strength of the small producers of petroleum prod- 
ucts and would establish questionable precedence for further legislation of this 
type. 

With reference to the first part of that sentence, are there any small 
producers of petroleum products that you know of that actually are 
really small ones that are completely integrated, particularly in the 
TBA field. 

Mr. Barnes. Not small under the definition we use but would be 
considered small in the petroleum industry generally. 

Mr. Roosevenr. But not under the definition that you have given 
us? 

Mr. Barnes. That is right. Yes, sir. The ones under the definition 
we use are independent operators of refineries that deal only in whole- 
sale amounts as far as I know. 

Mr. Rooseverr. That is my impression, too. That is why I don’t 
quite agree or see how it could be restrictive on them. I don’t know 
what you mean by that. ' 

Mr. Barnes. I was speaking in terms of the whole industry there. 
There are independents in the. petroleum industry that are not major 
companies but which nevertheless have ret tail outlets. I know a great 
many of them, and some of them are very active. It is difficult to tell, 
and I have no data available, whether most of their income is from 
the retail work or their wholesale work. And then in addition, what 
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I had in mind here was I was frankly very surprised to see the com- 
parative size standards of wholesalers in this industry, and I have 
no idea of what this would mean to the great bulk of the wholesalers 
if legislation were enacted that forced the majors out of the retail busi- 
ness so they competed solely with what is now a small-business field or 
largely a small-business field, which is the wholesale field. 

I think it very likely would have a serious impact and I certainly 
hope that the committee will keep those figures in mind in your delib- 
erations. 

Mr. Roosrveit. Yes, sir. Now, on page 4 I note that you refer to 
the Automobile Dealers Franchise Act and suggest that perhaps we 
should get additional experience under that act. However, I come back 
to the question, I gather that the administration approved of that act 
inasmuch as the President signed it, and felt therefore when a condi- 
tion in any particular industry was serious enough that the restriction 
of contractual relations, as you put it, or the limitations upon it would 
be justified, and my question would be do you think there is a com- 
parable cause of complaint in this industry as compared to the auto- 
mobile dealers’ industry which would justify us giving further con- 
sideration to this fact ? 

Mr. Barnes. Well, certainly some of the elements are similar. I can 
see some elements that are similar and some that are dissimilar. The 
automobile industry, as pointed out by Judge Hansen, is much more 
closely integrated. 

But what I had in mind there was that I am sure the legislation you 
enact you wish to be effective and be effective now, and to set up a pat- 
tern for some time to come. And in the Columbia Law Review, the 
1957 Columbia Law Review, page 219, there is an article in which the 
authors express at least one view which would seem to indicate that 
there are some constitutional doubts and others which might involve 
that legislation and perhaps this, too, in protracted litigation and sub- 
ject it to serious question. 

Now, I don’t attempt to pass on the validity of their argument or 
anything except to say it is enough to raise some question in my mind 
that un‘il there is some guidance from the courts, it might be that 
the legislation would not effect the purposes that you intend it to ef- 
fect, and I merely wanted to call your attention to those questions 
that have been raised with which I don’t pretend to be an authority. 
I just am familiar with them in a general way, and I want to direct 
your attention and that of the committee and staff to them. 

Mr. Roosrverr. Thank you, sir. 

Now, at the bottom of page 4 you make the statement that— 

In our view an operator who wishes to purchase the service station he has been 
leasing is not effecting a change of ownership of a business. 

Now, that to me requires some explanation because if a man doesn’t 
own his business and is merely leasing his business, and he wishes to 
buy his business and no longer become a lessee, how do you arrive at 
the situation where he isn’t really changing the ownership of the busi- 
ness ¢ 

Mr. Barnes. Well, he, of course, is buying and is changing the own- 
ership, the title to the property, but if he is a lessee, it is very likely 
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he has built up the business. The customers, if he has been a lessee 
any length of time, are ones that he has developed, and it is his busi- 
ness as a lessee. He has at least a tenant interest in the volume of the 
business being done every month at that location. 

Now, if we rule any other way, it would preclude him from eligibil- 
ity under our loan policy statement. It isn’t like the situation where a 
man is seeking to enter into the premises for the first time and estab- 
lish inventory and enter into a business and buy someone else out. The 
lessee in effect has the inventory either already paid for or charged 
to him or on consignment. He has his name on the door as lessee and 
very likely has established personal relationships with many of his 
customers. 

Mr. Roosrvetr. Mr. Barnes 

Mr. Barnes. We have been making loans to them on the theory 
that this was not a change of ownership of the type that would pre- 
clude him from eligibility under our loan policy statement. You see, 
if it is changing the ownership, then he would be ineligible. 

Mr. Roosrvetr. Now, who performs your loan policy statement ¢ 

Mr. Barnes. The Loan Policy Board. 

Mr. Roosevett. That is made up of yourself, the Secretary of the 
Treasury and the Secretary of Commerce. 

Mr. Barnes. Yes. 

Mr. Hosmer. As I understand it, the policy is that you don’t fi- 
nance the people that go into a new business ? 

Mr. Barnes. No. We do finance them on occasion, but we do not 
finance a simple change of ownership in a business. 

Mr. Hosmer. You mean if you were a stranger and you wanted to 
buy somebody’s gasoline station, you wouldn’t finance the purchase ? 

Mr. Barnes. Wouldn’t finance it. 

Mr. Hosmer. But you regard a person who is a lessee operator, at 
least has an entity, something that is known as goodwill, that is his, 
at least, and he is carrying that on under his own ownership instead 
of under a lesseeship. 

Mr. Barnes. Yes, sir; and very likely he has some investment in the 
business. 

Mr. Hosmer. Just acquiring another type of asset for the business 
he already owns: is that right ? 

Mr. Barnes. Yes, sir. 

Mr. Suernan. Mr. Barnes, are vou not—vour agency—also trying 
to protect the Government from some of the big problems we had under 
RFC when the Government merely loaned money to people to bail 
them out? You don’t want to be in the same position with some of 
these gas stations which may not be operating profitably 4 

Mr. Barnes. Well. I suppose that that is it. I don’t want to tie 
the RFC into it. I am not exactly certain of their policy on this. I 
dare say——— 

Mr. Sueenan. What I mean by that, in the early days many times 
the RFC permitted loans to banks and other institutions who in turn 
just took that money and the Government really became the holder 
of the bag. so to speak, and vou want to prevent that in your particu- 
lar operation ; is that not right ? 
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Mr. Barnes. That is right, but I think it is a little broader than that. 
That is, where you are just changing ownership in a business, there is 
not any great economic benefit that affects the public interest. You 
are not creating any new entity. You are not enlarging the economy. 
This would be an endless situation if the Government entered into a 
loan program where you financed acquisitions of businesses whenever 
they wished to change ownership of title. And we look at each of those 
loan situations in connection with service stations on an individual 
basis, and I have given you a list of ones we have made. We have seen 
some curious situations. 

In all fairness I think I should tell you that I have seen some in 
which the manufacturer extended very liberal credit terms to the 
dealers, so much so that to make a loan in the situation would be merely 
bailing out a large and financially solvent and stable oil company 
and changing his terms for one that would be perhaps more stringent 
than the ones that he had been accustomed to. 

This is not a one-sided situation, in other words. Some oil com- 
panies are anxious to have outlets and have financed dealers in situa- 
tions where I am sure no bank would have gone into that situation and 
would have been as patient, and I am sure also that if I as Administra- 
tor of a program such as this had shown the same forebearance, I would 
have been—at least I felt I would have been subject to criticism. 

Now, on the other hand, there have been numerous instances where 
individuals have been successful lessees and have sought to acquire 
their station or have been an independent and needed to enlarge their 
station, put in more pumps, handle the products of more than one 
manufacturer. We have gone into those without hesitation. 

Mr. Roosrveit. Mr. Barnes, do you know of any case where the sta- 
tion handles the petroleum, the gasoline of more than 1 manufacturer, 
more than 1 producer ? 

Mr. Barnes. I can’t cite you names, but there are some, certainly. 

Mr. Roosrvetr. We would be rather interested to know about that 
because I don’t believe we have anything on our record to that effect. 

But to get back to the point, in essence what you are saying is that 
you do make loans to gasoline dealers on the theory that they are busi- 
ness loans to carry on the current operation of the business? 

Mr. Barnes. Yes. 

Mr. Roosevetr. And not capital loans to change the ownership. 
That, of course, would put you in direct opposition to the Senate report 
to which we are referring. 

Mr. Barnes. I beg your pardon. We go further than that. We will 
make a loan to enable a lessee who has an established record and who 
is already in business and—what I am now telling you is not policy ; 
it is merely credit matters, however—who has a record and indicates 
that he is able to pay for the property he is acquiring if he is et 
taking title to the station. Im many such instances, however, as 
recall, he gets a pretty good deal from the manufacturer if he is buy- 
ing it and he needs from us only a lesser amount than the full purchase 
price. I think that is indicated in some of our loans. 

Mr. Roosrveit. Then in essence that is somewhat in contradiction 
to Mr. Sheehan’s point which was that at times you do help the in- 
dividual change his ownership by buying the station and, therefore, 
not operating any more under a lease. 
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Mr. Barnes. Well, if you will notice, our policy statement does not 
say “title.” It doesn’t use the word “title.” It says “ownership in a busi- 
ness,” and the concept that we have used and I think that most busi- 
nessmen use and certainly most tenants, you talk to a great many serv- 
ice stations that have had a longtime lease at one location and this is 
a concept of a business that they have built up and is theirs, and when 
you make them a loan to acquire the site, you are not changing the 
title. You are not changing the ownership of the business. You are 
changing the title to the physical site and the property. 

Now, this may 

Mr. Roosrvetr. I must say I can’t see the difference. If I rent a 
house and suddenly I am able to buy the house, it certainly seems to 
me I become the owner of the house, and if I acquire the title. Now, 
if there is any great difference between the two, I must admit I am not 
a lawyer and you are, sir, and maybe there is a difference legally that 
you can draw, but to me it certainly makes the difference between a 
man owning his property upon which he does the business and not 
owning it and being subject to the lease and of the provisions of the 
lease. 

As a businessman certainly you must agree there is all the differ- 
ence in the world. 

Mr. Barnes. Yes, there is. I don’t say that we are at issue over 
anything because, as I say, we have consistently made loans to service 
station owners for just this purpose, and the Senate report insofar 
as it implied that we did not make this loan was simply in error, as 
we had made them before and we are still making them. 

Mr. Roosrvett. Mr. Hosmer? 

Mr. Hosmer. To get away from the service station and use a drug- 
store, for example, that is in a rented building 

Mr. Barnes. That is right. 

Mr. Hosmer. You are in the drug business. You are running a 
drugstore. You rent your space. You want to buy the building, 
which just puts this additional asset in your business. We are talking 
about title to the business and not title to the individual assets. I 
think that is the distinction, isn’t it ? 

Mr. Barnes. Yes, sir. That is the distinction, and the same is true 
in the case of a manufacturer and a factory. 

Mr. Rooseveir. There is nothing in the law which would prevent 
the Loan Policy Board from changing its definition, however, is there ? 

Mr. Barnes. No, sir. 

Mr. Roosevett. The existing service statutes. Now, in relation to 
the figures you gave us. The Senate report is dated July 26, 1956, at 
which time they urged that the Smal] Business Administration extend 
financial assistance to lessee dealers for the purchase of their service 
stations, specifically for the thing that you say you sometimes do. 

Now, I would refer to your figures and point out—specifically what 
I would like to ask is: How many of the—three aren’t too many that 
I gather here; I see about 1, 2, 3, 4, 5, 6, including this year in 1957, that 
have been made—how many of those refer to the type of purchase re- 
ferred to or the type of change of asset referred to in the Senate report ? 

Mr. Barnes. We would have to give you that, sir. I don’t have it. 
Most of these 
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Mr. Roosevetr. You see, specifically what I would like to know is: 
Has there been any real increased activity by the Small Business Ad- 
ministration in response to the Senate report? 

Mr. Barnes. Well, we had adopted our limited-loan-participation 
plan in January of 1956 and this report, as indicated, came out in 
June. Between January and the end of the year this limited-loan- 
participation plan stepped BD Some 25 percent of our loans were in 
that field, And this was widely publicized, not only in the press but 
in trade associations and to my certain knowledge even some of the 
major oil companies advised their dealers about this plan. 

Mr. Roosevett. But these are not specifically related to the Senate 
report in changing from leaseholders to complete ownership. These 
loans that you now refer to—— 

Mr. Barnes. No. It was for whatever purpose they wanted it. 

Mr. Roosrvetr. Whatever purpose. Could you provide us, then, 
specificaly with those that refer to the request in the Senate report, 
that we might have the figures in that particular category ? 

Mr. Barnes. Well, I will check our files, but my recollection is we 
have not turned down any for the reason, either before or since, for 
any reason that was cited in the Senate report. In other words, we 
would accept an application from a filling-station owner for whatever 
purpose it might be, and we have not announced “; ! particular pro- 
gram to refinance the purpose of filling stations, but we certainly 
have made available to the public generally information that loans 
were available for this a oa type of purpose. 

Mr. Roosrvettr. Now, is it not true, however, that due to the type of 
operation which is envisioned under a lease, that the banks under 
normal circumstances have taken a rather dim view of making or 
participating in any loan to a service station because of the termina- 
tion clauses that exist in these leases? Or would you give us your 
experience in that field ? 

Mr. Barnes. Well, I don’t have any evidence that I think would be 
helpful because the ones we have dake under the limited loan partici- 
pation are the ones in which the banks have gone ahead. And I have 
no separate information. I could give you, perhaps, a comparison of 
the number of direct loans with participation loans on the ones that 
we have made. 

Mr. Roosrveitr. What figures could you give us in relation to the 
applications received by you and those that you have been able to 
grant or to get or, rather, to get participation from the banks in ¢ 

Mr. Barnes. I think perhaps I can get that, which would be an in- 
dication of the total applications we have received from service sta- 
tion owners, the total number of participation loans, the total number 
of direct loans and the total number of declines. 

Mr. Roosrverr. And total loans made, both direct and indirect. 

Mr. Barnes. Just to filling stations or generally ? 

Mr. Roosrvetr. No. Inthisfield. In the petroleum field. 

Mr. Barnes. Yes, sir. 

Mr. Roosrverr. If I can make this clear, what we are interested in, 
there is information that has come to the committee that the average 
person in this field finds it very difficult to finance himself. 

Now, what we are trying to find out is that while we agree that the 
participation program of the Administration is a fine program, if it 
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isn’t available to these people in the vast majority of cases, then that 
would be of interest to the committee to know and to establish. That is 
in general what we are trying to find out. 

The information requested is as follows :) 


ExuHIsit A 


On pages 115 and 116 of the transcript there is requested a breakdown of 
SBA experience in the granting of financial assistance to operators of filling and 
service stations. 

From the beginning of the Small Business Administration to March 1, 1957, 
55 applications have been approved in the amount of $810,043. Of these, six 
applications included use of proceeds for the purchase of property from private 
individuals, including land and building or vacant land, with the use of part of 
the proceeds for the construction of a new building. 

One additional application provided proceeds for the purchase of the stock 
and equipment from the previous operator—the property being leased from an 
oil company. 

One application provided funds for the purchase of the service station from 
the former owner and operator who was in ill health and would have been 
forced to close the business. 

One application provided funds for the purchase of stock and equipment of 
a closed station owned by a large oil company. 

One provided funds for the purchase of a service station being operated by the 
Small Business Administration borrower as a tenant. 

Not included in the above 10 applications were 14 additional loans approved 
where part or all of the proceeds purchased new and modern equipment for the 
station operator. 

Also not included were 12 loans where proceeds were used to construct new 
buildings on vacant land already owned by our borrower or additions to present 
buildings. 

Twenty-seven loans included use of proceeds to pay debts, of which 3 were 
solely for debt payment and 14 where the major portion of the proceeds were 
for debt payment. 

From the beginning of the Small Business Administration to March 1, 1957, 
45 applications have been declined, which were submitted by operators of filling 
or service stations. Thirty-three of these files have been reviewed, the remain- 
ing 12 being in the Archives and not available. 

Of the 33 applications reviewed, 21 (63 percent) included, as a large or major 
portion of the loan proceeds, the payment of debts. 

Twenty-one applications included inadequate collateral among reasons for 
decline. 

Thirty-one applications included insufficient earning ability. 

Ten applications included disproportionate debts to net worth. 

Of the 33 cases reviewed only 3 included the purchase of the service-station 
properties as part of the use of the proceeds and in only 1 of these applications 
was the “purpose” used in the declination. This latter case was also declined 
for credit reasons and lack of collateral. 

None of the 33 applications was declined solely for the reason that proceeds 
would be used in the purchase of the property. 


Mr. Steed ? 

Mr. Streep. Mr. Barnes, in a lot of our testimony in our dealer 
problems in the lessee field, we have had testimony and complaints 
about the problems that come because of the short-term nature of the 
lease. In your loan policy where you make a five-year loan, what is 
your policy in regard to the terms of the lease with the supplier that 
the borrower must have ? 

Mr. Barnes. Well, generally, we would try to get some kind of 
assurance that the term of the lease would be extended at least to the 
extent of our loan, and we would also get assignment of the lease from 
the tenant. 
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Mr. Streep. Do you have any case that you can cite to us where the 
lengthening of the lease so that the borrower would be eligible for a 
loan had been denied ? 

Mr. Barnes. I can’t think of an instance. I am just thinking gen- 
erally—I don’t have any specific information on this field. But gen- 
erally the landlord has given some assurance that the term would be 
extended. And in addition, we as collateral take an assignment of the 
lease so that if we have to foreclose for any reason, we would at least 
have asstrance of the possession of the property during the term of 
the loan. 

Mr. Roosrverr. Legally do you think that assignment is worth much 
with a 10-day cancellation clause, or 30-day cancellation clause in it? 

Mr. Barnes. We have in some fields—I don’t know that it has ever 
come up in this field—asked for waivers of such clauses. 

Mr. Roosevetr. I want to highlight the point that you think it is 
important to have that waived “from your point of view in order to 
make that lease of any value to you as collateral. 

Mr. Barnes. Yes, sir. In fact, in the automotive field we approach 
the dealers. We have asked for assurance from his manufacturer that 
the dealership contract would be placed on a term that would extend 
throughout the life of our loan. 

Mr. Strep. That is all I have. 

Mr. Roosevetr. Mr. Sheehan ? 

Mr. Surenan. Mr. Barnes, following up Mr. Steed’s questioning, I 
notice from your recapitulation by calendar years your backing aver- 
age on loans to gasoline stations is pretty good—4 in 1954, 12 in 1955, 
and 35 in 1956—which leads me to ask this particular question : : 

You must be getting across to the gasoline-station operators the fact 
that your agency is becoming more ¢ available to them. 

Mr. Barnes. Well, we are trying to in every way we can, and as I 
say, in addition to the stories in the press, we use trade-association 
magazines and some of the companies have advised their dealers of the 
availability of these loans. 

Mr. Sureuan. In looking over the maturity dates on these loans I 
notice the greatest majority of them by far run for more than 60 
months. The 48- and 36-month ones are certainly in the minority, 
which apparently means you must have some sort of a definite policy 
that you like—at least 5 years or greater loans. Is that right? 

Mr. Barnes. Well, this again is to be generally fixed on the ability 
of the individual to pay. But, like any le nders, if it is wor king capital 
that is involved, it should be, if possible, repaid in less than 5 years. If 
it is acquisition of realty, and these are filling-station loans and some 
of them, I am sure, were that, that can be extended to a longer period. 
Term loans on real estate are justifiable beyond 5 years. 

Mr. Surenan. Do you know or can you inform the committee as to 
the number of these leases that are made, whether they are made to 
lessors of the property or to people who actually own the real estate ? 

Mr. Barnes. Do you mean the loans or leases? I didn’t quite follow 
the question. 

Mr. Sueenan. The loans that the Small Business Administration 
makes to the people, to these people, are mostly lessees who do not own 
the property or are they mostly people who do own the real estate 
which the gasoline station is located on ? 

92285—57—pt. 1 6 
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Mr. Barnes. They are mostly people that either already own the 
real estate and are expanding or rebuilding or putting in additional 
equipment or are acquiring the real estate. 

Mr, SuHrenan. Now, when you say “mostly,” would you hazard a 
guess whether it is 50 or 70 or 90 percent ? 

Mr. Barnes. I wouldn’t hazard a guess, but I don’t think many 
of these have been made strictly to tenants. 

Mr. SureHan. That is the point I am trying to get at. In other 
words, the strictly lessee, the fellow who merely has a lease from a 
major oil company or from someone else, hasn’t got a very good chance 
of getting a loan from your agency on a percentage basis. 

Mr. Barnes. Well, I would say that is generally true. That is gen- 
erally true. 

Mr. Sueenan. And the reason I ask that question is because in our 
committee we think we have been effective, and I think Mr. Roosevelt 
will bear me out in this, in getting some of the major oil companies to 
extend their leases. Many times the lessee was given practically « 
30-day lease and now some of the majors have gone to a 3- or 5-year 
lease, and we were just wondering and hoping that one of the offshoots 
would be to strengthen bank credit or permit bank credit or loans from 
your agency to people who have a definite 3- or 5-year lease. 

Mr. Barnes. Well, I think it might strengthen their bank credit. It 
wouldn’t be likely that that type of tenant would need our loan so 
much. If he owns, if he is leasing the property, the property is in good 
condition and he has the backing of the manufacturer, his need is 
usually not foraterm!oan. It is for short-term credit. 

Mr. Sueenan. Yes, but we have found out that many times the gaso- 
line-station operator gets into trouble for the simple reason he wants 
to put in equipment as a sideline to the gas business, like automobile 
repairs and things like that that call for capital equipment, and he is 
unable to get that money because the lease is so indefinite. 

Mr. Barnes. In those cases if there is equipment there, we could 
make a direct loan if there is some collateral that we could use in that 
type of case. 

Mr. Suernan. The only collateral, of course, would be the equip- 
ment itself. 

Mr. Barnes. That is all right. 

Mr. Suernan. Now, supposing this fellow only has a three 

Mr. Barnes. The difficulty is if all he has is his inventory, a person 
in the filling-station business finds it difficult to give a lien that is 
acceptable to a borrower on the type of inventory he has because it 
revolves fast. 

Mr. SHrenan. And can be moved out fast. 

Mr. Barnes. Can be moved out fast, yes. 

Mr. Surenan. Mr. Barnes, I did note your observation, if I under- 
stand you correctly, that one of the things you were concerned about 
in legislation passed specifically for the oil business—that it would not 
be general enough in that it would only concern the oil business and you 
sort of voiced an opposition to what we might call class legislation. 
Is that right or wrong? 

Mr. Barnes. Yes, sir. To me it is a problem in dealer relations and 
that extends to the whole field of appliances and many other types 
of dealer relationships. 
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Mr. Suxenan. In other words, what you are bringing out, for in- 
stance, a wholesale grocer who may contract with something like Del 
Monte to distribute their brand in the city would be exactly in the 
same position as a gasoline-station operator is once they took the 
account away from him. 

Mr. Barnes. Well, there would be elements of similarity. It 
wouldn’t be exactly the same, of course. 

Mr. Sueenan. Well, of course, philosophically I would personally 
agree with you there, that from the standpoint of Congress we cannot 
legislate for every single type of business distribution there is be- 
cause we would be doing that for all the hundreds of thousands of busi- 
nesses there are in the country, and naturally in Congress we prefer 
general legislation with general applications. 

I think personally I would agree with you on that particular basis. 
I would also like to hope that you would further enlarge on the impact 
that you pointed out that there may be on other independents, and I 
speak from the city of Chicago where I come from, that I do know we 
have many independent oil distributors who own or control their 
own retail stations. 

As I have pointed out before, we would have to be careful from a 
congressional standpoint that such legislation doesn’t throw every- 
body out of business, not alone the big guys but the small guys. 

Mr. Barnes. Well, the principal point I wanted to make, and I 
frankly wasn’t aware of this until I shielaed these census figures, was 
that in the wholesale field the large number of wholesalers are small 
concerns and if legislation is enacted that requires in effect the major 
companies to get out of the retail field and stick only to wholesale, then 
this means that they will concentrate there and the effect on the whole- 
salers is one that I can’t gage but I would imagine it would be serious. 
I think I am inclined to believe it might put a lot of small wholesalers 
out of business. 

I don’t know whether it would but it just seems to me that it would. 

Mr. Sueenan. I know, drawing from some of my own experience, 
I think we have seen in one of the food industries where a court order 
threw manufacturers out of the distributing business who were con- 
cerned with the hotel trade operation, and they merely bypassed it 
legally by setting up other corporations and still continued their con- 
nections. 

So that, according to the law, the divorcement was made, but accord- 
ing to practical application there was no divorcement, and that may 
be the thing that might happen if we pass a law for divorcement here. 

Mr. Barnes. It might. I didn’t and I don’t mean to speak authorita- 
tively on this because I have made available the figures to the com- 
mittee and it just seems to me that there is a serious problem that you 
wouldn’t think of at first glance when you read the bill. The effect on 
these wholesalers is difficult to ascertain. I assume you have testi- 
mony from them and will be able to gauge it as you continue your 
hearings. 

Mr. Roosrveitr. Mr. Brown? 

Mr. Brown. Mr. Barnes, I thank you personally for these figures 
that you got for us from the 1954 census. I think they are very help- 
ful to me, at least, in this discussion. 
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I notice in these figures that retailing of petroleum products through 
service stations, and so forth, accounts for almost $11 billion a year. 
Do your figures that you have with you show any totals for total retail- 
— all types of products in the United States ! 

Mr. Barnes. Not that I have with me; no, sir. 

Mr. Brown. Well, I read one last n‘ght in Fortune magazine that 
said that the total retailing in the United States was $92 billion of 
our total gross national product. Would that sound reasonable? 

Mr. Barnes. I personally would have thought it was higher than 
that, but I don’t have any separate figures on it with me and I don’t 
think that I have ever heard it. 

Mr. Brown. Well, — we can get at it this way: Retailing of 
petroleum products is a big factor in the total retailing picture; is it 
not ? 

Mr, Barnes. Yes, sir. 

Mr. Brown. If the $92 billion—and I will be glad to correct this 
figure in the record; we will check it—if the $92 billion is correct, 
retailing of petroleum products accounts for approximately 13 per- 
cent of the total retailing in America. 

Mr. Barnes. Yes, sir; correct. 

Mr. Brown. Now, how many loans total for all types of distribu- 
tion as contrasted to the production end of business for all types did 
the SBA approve last year ? 

Mr. Barnes. May I supply that? It is in our semiannual report 
and I can’t give it to you offhand. 

(The information requested is as follows:) 





ExHIBIT B 


Page 126 of the transcript asks for the total of SBA loans made to distributors 
as contrasted with manufacturers. This information may be found on pages 52 
and 53 of the Seventh Semiannual Report of the Small Business Administration. 

Mr. Brown. It was several million dollars, was it not, Mr. Barnes: 

Mr. Barnes. Yes, sir. My estimate is that it is roughly 40 per 
cent, and that would mean it was, I would say, in excess of $60 million 
or $70 million. 

Mr. Brown. $60 million or $70 million. Now, according to your 
report, sir, in 1956 the Small Business Administration approved loans 
totaling $545,000 to retail petroleum concerns, 

Mr. Barnes. Yes, sir. 

Mr. Brown. Now, am I correct, that would represent less than 1 
percent of the total loans you estimate you made in the retailing 
field ? 

Mr. Barnes. Yes, sir. 

Mr. Brown. Now, if retail petroleum services runs approximately 
13 percent, the SBA apparently didn’t think enough of the retail 
petroleum business as such to loan over 1 percent of its money in that 
field. Isthat correct, sir? 

Mr. Barnes. I don’t think that follows, Mr. Brown. 

In the first place, I am inclined to believe that there is considerable 
financing and acquisitions by the majors themselves. 

Mr. Brown. Yes, sir. 

Mr. Barnes. And certainly our figures would be a drop in the 
bucket as compared with financing obtained from banks even for this 
type of purchase or acquisition. 
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Mr. Brown. That is what I was getting at, Mr. Barnes. 

Mr. Barnes. And I feel from working with this program that our 
door has been opened to anyone in the filling station or service sta- 
tion business, and most of these loans fall in the category of this 
limited loan participation plan where we have been approving better 
than 75 percent of the applications received. 

Now, last year we approved a little over—right around 60 percent 
of the applications we received of any kind in the regular business 
loan field, so that there certainly was no effort to deprive this or any 
other industry of any credit they needed. It was there, but I merely 
conclude that they either found it other ways, and due to the size of 
loans, I think that is very likely. 

Mr. Brown. I was not criticizing the Small Business Administra- 
tion’s policy necessarily, Mr. Barnes. And you say you did approve 
approximately 60 percent or better of the applications you received 

Mr. Barnes. In the regular business loan program, and in the lim- 
ited loan participation program it was higher than that. It was bet- 
ter than 75 percent. 

Mr. Brown. In other words, if you had loaned every dollar for 
which application was made, it would not have run much over a mil- 
lion dollars in loans requested, probably ? 

Mr. BARNES. That is right; yes, sir. 

Mr. Brown. Now, that would indicate, would it not, that credit has 
been made avail: able, as you say ? 

Mr. Barnes. Yes, sir. 

Mr. Brown. Now, these oil companies who own these properties, 
retail stations, or who build them and lease them, naturally they have 
tremendous commitments, don’t they, Mr. Barnes ? 

Mr. Barnes. Yes, sir. 

Mr. Brown. Many of them are on the hook at least for millions 
of dollars. Now, in that respect, would you say that in judging the 

value of a loan to a service station, would you say that location is about 
as important a factor as any in the chances of that filling station’s fi- 
nancial success ? 

Mr, Barnes. I certainly would say that location, together with the 
management ability of the individual—I mean, these are credit fac- 
tors that we would look at. This is a very difficult field, as you know. 

Mr. Brown. Yes, sir. 

Mr. Barnes. From just general knowledge, many of the oil com- 
panies I have heard of have been canceling some of their locations in 
some of their older locations and developing new ones. ‘This does not 
mean that they are selling their poor locations. They are selling them 
at capital to build the new stations. This is all something that we 
would take into consideration in looking at the loan. We take a look 
at the location and in particular the past earnings at that location, 
and then the management ability of the lessee, things of that nature. 

Mr. Brown. Well, now, in your opinion is location more important 
than inventory in determining the solidity of a borrower who applies 
for a loan? 

Mr. Barnes. It is more important than inventory but I can’t say 
that it is more important than brand name. There has been a tremen- 
dous amount spent on developing brand names and unquestionably 
this means a great deal. 
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Mr. Brown. Now, in other words, would you say that three of the 
most important factors are, first, location availability, then brand 
name, and then, third, inventory ? 

Mr. Barnes. Yes, sir. 

Mr. Brown. Now, actually when you make the loan, approve a 
loan through the Small Business Administration, to a lessee of a 
filling station, you are in fact, then, dealing with two owners, actually, 
the owner who owns the location and the brand name, and the owner 
who owns the inventory. Is that right? 

Mr. Barnes. Yes, sir. 

Mr. Brown. ‘Now, i in other words, the dominant owner would neces- 
sarily be the man who owns the location and the brand name? 

Mr. Barnes. I must confess that in weighing a loan, the past earn- 
ings record will outweigh the brand name, and while we attempt to 
arrive at some conclusion about the location, this is a local matter 
that you can’t always tell about from a distance, and the past earnings 
are the best proof of the ability of the lessee and his likelihood of being 
able to repay the loan. 

Mr. Brown. That is right, and if everything could go along, and the 
history of the concern shows it has a good chance for duplic: ation in 
the future, then it would be a good loan, but you have stated, have you 
not, that the Small Business Administration therefore wants every 
reasonable assurance that the lease will be renewed. Is that correct, 
sir? 

Mr. Barnes. That it will continue in existence during the term 
of the loan. 

Mr. Brown. Yes, sir. In other words, on some of these loans where 
the Small Business Administration has made direct loans to service 
stations with a maturity term of 120 months—and I am not picking 
any particular instance—you would want reasonable assurance that 
the lease could be renewed for ten years. 

Mr. Roosrverr. Will the gentleman yield for a minute? Isn’t it 
actually a fact that in most “of these loans you are making it to the 
owner of the property itself and not to the lessee ? 

Mr. Barnes. He may be becoming the owner. 

Mr. Roosevett. Let’s take a case in point. The loan of Raymond L. 
McDonald, d. b. a., Mack’s Service Station, which is a direct loan for 
120 months. That is listed as Mack’s Service Station. Is Mr. McDon- 
ald the lessee or is he the owner of the property / 

Mr. Barnes. I am reasonably sure he is the owner of the property. 

Mr. Roosevetr. That is what I am trying to get at. I think that is 
the answer. 

Mr. Brown. Are there any of these 120-month maturity loans that 
are made to lessees? 

Mr. Barnes. I doubt it. 

Mr. Brown. Are there any of these 72-month or 60-month loans‘ 

Mr. Barnes. I would doubt that also. I think that in most cases it 
is an individual that either already owns the property and is expand- 
ing it or he is a lessee that is buying the property. 

Mr. Brown. In other words, as far as the lessee is concerned, it is a 
short-term loan ? 


Mr. Barnes. Yes. 
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Mr. Brown. Well, generally, Mr. Barnes, what I am trying to get 
at is just how healthy is the retailing industry and the distribution end 
of petroleum ¢ 

Mr. Barnes. Well, I think the figures that I showed, that I gave you, 
indicate that if you speak of the retail business generally, you have got 
to say it is healthy. Sales,increased. They increased $4 billion from 
1948 to 1954. 

But on the other hand, there unquestionably are some of the inde- 
pendents, single-unit filling stations, that are being absorbed into 
multiunit operations. I haven’t figures the percentages here but it 
will be easy for your staff to do it or I will be glad to do it. It would 
indicate there are about some eight or ten thousand out of 17,000— 
I mean, out of 170,000 of independents or single-unit filling stations 
that have been absorbed into chain operations. 

Mr. Brown. Well, now, just a minute. The mere fact that sales 
went from $6,483 million to $10,743 million would not necessarily in- 
dicate a healthy industry, would it? 

Mr. Barnes. Well, it wouldn’t necessarily. 

Mr. Brown. Haven’t sales gone up on everything else? 

Mr. Barnes. It would indicate a pretty vigorous business. Any 
time—— 

Mr. Roosevetr. If the gentleman would yield for a minute, what 
you are actually saying is there is more volume of business but fewer 
people doing it. 

Mr. Brown. That is what I was getting at. 

Mr. Barnes. Well, of course, it does indicate that, but this may not 
be to a man that is in it a bad thing. He may have more business. 
He may have more volume, more profit. 

Mr. Brown. Now, would it follow that some of this has been up- 
grading of stations? In other words, that owners—— 

Mr. Barnes. I am not in—I don’t have enough knowledge of it 
to feel that what I tell you would have any weight. I don’t have any 
expert knowledge on it and I think you had better get that from the 
people who are in the industry. 

Mr. Brown. Well, then, let’s take it this way. The average sales 
based on those figures would be $52,000 a year per unit. In your ex- 
perience of making loans to these service stations, is that enough vol- 
ume for a healthy enterprise ? 

Mr. Barnes. I don’t have any independent recollection of that. 
Each time we have a complete financial statement showing break- 
down of earnings, profit, and losses, and some filling stations, as you 
know, are operated by a man and his wife and they may make more 
profit than another station with several employees, and so I don’t 
have any independent information on that. I think maybe that can be 
supplied by the trade association. 

Mr. Brown. In other words, you said a moment ago, I believe— 
I want to get this straight—that the door is always open at the SBA 
for an independent retail service station ? 

Mr. Barnes. Yes, sir. 

Mr. Brown. Now you think that it is a valuable part of our indus- 
try ¢ 

Mr. Barnes. Yes, sir. 
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Mr. Brown. Now does the Small Business Administration have an 
advisory council ? 

Mr. Barnes. Yes, sir. 

Mr. Brown. Is there a representative of independent retail service 
stations on that advisory council ? 

Mr. Barnes. Several of them; yes, sir. 

Mr. Brown. Who are they, Mr: Barnes? 

Mr. Barnes. I can supply youthe names. They are in various parts 
of the country, and they are not usually, I think, a single-unit indi- 
vidual, but they are someone that is familiar with the retailing end of 
the business. 

(The information requested is as follows :) 


Exursit C 

Page 135 of the transcript requests the names of representatives of independ- 
ent retail service stations who are members of SBA advisory boards. 

Stansbury W. Davis, president, S. W. Davis Oil Co., Inc., 1107 East Canal Street, 

Richmond, Va. (automobile accessories, gasoline, parking lots). 

H. Ward Cooper, president, Cherry Falls Motor Co., Inc., Webster Springs, W. 

Va. (associated with Gregory Gas Co.). 

Marion O. Phillips, Marion Phillips Service Stations, 4341 Paseo Boulevard, 

Kansas City, Mo. 

Victor W. Markov, Vic Markov Tire Co., 7300 East Marginal Way, Seattle, Wash. 
inew and used tires, recapping factory, gasoline, oil, and automotive supplies). 
Austin B. McCoy, president, Vancouver Oil Co., 901 C Street, Vancouver, Wash. 

(wholesale and retail petroleum products). 

Frauk A. Whetstone, president, Lack Jack Gas & Oil Co., 8 East Main Street, 

Cut Bank, Mont. 

Gordon W. Helmick, president, Helmick’s Firestone, 5050 Whittier Boulevard, 
jos Angeles, Calif. (gasoline station, retail auto supplies). 

Mr. Brown. Well, are they retailers, or are they—— 

Mr. Barnes. There are some, yes, and we have some jobbers or 
wholesalers, some small producers. 

Mr. Brown. I believe that is all. 

Mr. Roosreveitr. Mr. Hosmer? 

Mr. Hosmer. Mr. Barnes, from your vantage point as Chief of the 
Small Business Administration, are you able to detect anv large-scale 
oppression of or distress in this industry under investigation among 
small-business men due to monopolistic practices of large businesses 7 

Mr. Barnes. I would not perhaps be able to give you ‘that informa- 
tion as accurately as, perhaps, Judge Hansen has from his t testimony. 
The complaints we get that are in the antitrust field we refer to them. 

I have had a few complaints that have not exactly been covered by 
anything that the committee has asked, such as a battery manufacturer, 
for instance, a small independent battery manufacturer who com- 
plained very vigorously to me that he had almost lost his battery busi- 
ness because of the large-scale purchases of batteries by oil companies 
and their distribution through their filling stations. 

He apparently had formerly sold directly to the filling stations. I 
think he was in Kentucky. or Tennessee. I do not know whether I 
could even supply his name now, but I just recall this being a problem 
that was not antitrust, and that we offered to help in any way we could 
think of. But still it was a problem where changing circumstances had 
affected his business. 
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I think in all fairness to the major companies I should observe that 
[ have seen a number of them who have been most interested and most 
helpful in trying to improve the managerial practices of their stations. 
They have gone to great lengths to help them install bookkeeping sys- 
tems and to give them sales training programs, and have done many 
things that were advantageous to their dealers. 

Now I hear of these general things, but I cannot answer your ques- 
tion any more specific ally than that, sir. 

Mr. Hosmer. I reserve the balance, Mr. Chairman. 

Mr. Roosrvett. Mr. Nellis? 

Mr. Nexus. Thank you, sir. 

I have a few short questions, Mr. Barnes. 

Aside from a few borrowers on this list that are identified as either 
Texaco, Shell, or Esso stations, I am unable to identify whether some 
of the borrowers, or perhaps all of the rest of them who are not so 
identified, may be lessees or retail service-station operators who deal 
in independent products. Do you have any information as to whether 
or not all on this list of 55 loans granted represented lessees of major 
oil companies ¢ 

Mr. Barnes. The only way we could tell that would be to examine 
ach file, which we did not do. We took this from cards, completed 
loan cards, and this was what the letter asked for. 

Mr. Netuts. Would it be your experience that lessees of independent 
refiners would come to your regional offices and seek assistance and be 
told that the lessees are too insignificant, or too unstable for purposes 
of your loan policy ? 

Mr. Barnes. I do not think so. I mean, that is not the way we 
operate. If they file an application, we look at their earnings record 
and what their project is, what they plan to do, and we do not dis- 
tinguish between one brand of products handled or the other. If the 
purpose of a loan is to buy a station, then we look at his past earnings 
in that location and see what kind of a manager he has been, and they 
do a number of things to ascertain that a loan can be repaid. 

Mr. Neus. But you just indicated a while ago that the brand would 
be one of the three important considerations—wouldn’t it ? 

Mr. Barnes. Well, not for a loan purpose. If I indicated that it 
would be, I think—or did I? Perhaps I did. Yes; I did. 

Mr. Neus. I think you did. 

Mr. Barnes. Well by that I merely meant that this would have 
something to do with the earnings of his business, a thing that could 
not be overloked. But I cannot recall that we have ever given any 

articular weight to which brand it was, or even whether it was an 
independent brand. Because I well know that a number of indepen- 
dent operators using no publicly known brand at all are doing very 
well. 

So, in those cases it is the earnings record we look to. 

Mr. Neus. In other words, brand may or may not be a significant 
factor in the determination as to whether he gets a loan ? 

Mr. Barnes. Yes. I did not mean a minute ago to indicate that. | 
think we were talking about location and the weight that was given. 

Mr. Neuuis. Yes, the other factors. 

Mr. Barnes. Yes. 
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Mr. Nexis. Now let me ask you this: It is quite evident, is it not, 
that the credit, available to the small-business man in the petroleum- 
distribution field must come from three sources, the major oil com- 
pany, or the oil company involved, the banks, or the SBA ? 

Mr. Barnes. Yes, sir. 

Mr. News. I beg your pardon, sir? 

Mr. Barnes. Yes, sir; there may be others. I do not want to limit 
it to that. There are savings and loan companies, I say lending 
institutions and 

Mr. Roosevett. Or financing institutions / 

Mr. Barnes. Yes, sir. 

Mr. Newuis. Yes, I would include those with the banks. Perhaps I 
should have been more explicit. But it is quite clear that the Small 
Business Administration is not a significant factor in providing credit 
to small petroleum distributors ? 

Mr. Barnes. No, sir; I think we are a last resort. 

Mr. Netuts. A last resort. So that it is quite clear, is it not, that 
the major oil companies, that is the majors and independents who 
provide financing for their stations, must provide the bulk of the 
credit that is available for these people? 

Mr. Barnes. I think so. 

Mr. Newuis. As to the credit available by banks and lending in- 
stitutions, would your activities in your agency indicate as to whether 
or not banks and lending institutions had made funds available for 
working capital and for ac cquisition purposes / 

Mr. Barnes. I do not have : any independent knowledge of volume 
or anything of that sort. I do know of instances where they did, 
where they were very cooperative. 

Mr. Roosrveit. Does counsel refer to lessees ? 

Mr. Neus. Yes, sir. 

Mr. Roosrvett. Lessees in particular ¢ 

Mr. Neuuis. Lessees who are service-station operators. 

Mr. Barnes. Now are you talking about a lessee acquiring his 
station or—— 

Mr. Roosrve.t. For whatever purpose it might be. 

Mr. Nexus. Whether it is working capital or acquisition. I do 
not think it significant as to which. 

Mr. Barnes. Well, I have the impression that banks are very help- 
ful in this field. They do advance the type of credit that the lessees 
need. 

Mr. Roosrvetr. Mr. Barnes, upon what basis is that impression 
gathered ? 

Mr. Barnes. Well, just from a knowledge and conversation with 
banks, that is all. I do not have any specific testimony that I could 
give you, 

Mr. Roosrveitr. You do not have any figures, in other words, as 
io 

Mr. Barnes. No, sir. 

Mr. Roosrvetr. As to the amount of loans in any given banking 
area that go to retail gasoline dealers w ho are lessees ? 

Mr. Barnes. No, sir. 

Mr. Neus. I was going to suggest that the subcommittee is in 
possession of information to the effect that the availability of pri- 
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vate bank loans, of private lending facilities, insofar as lessees are 
concerned is pre actic ally nil. And if that is so, that leaves only two 
major fields, does it not, for credit ? 

Mr. Barnes. Yes, sir. But I will tell you what I will be glad to 
do, I will be glad to consult with the Comptroller of the Currency 
and see if, w ithout trying to supply you any figures that are detailed, 
his impressions as to the number of bank loans that they see in their 
examinations that have gone to filling-station owners. 

Mr. Roosrvetr. I think that would be very helpful. 

(The information requested is as follows:) 


Exuipsir D 


Page 142 of the transcript refers to certain information to be secured from 
the Comptroller of the Currency. 

We have discussed with representatives of the Comptroller of the Currency the 
availability of bank loans to filling stations. It does not appear possible to 
secure any figures which will indicate the number of loans made to filling 
stations. 

Representatives of the Comptroller of the Currency have advised us that ac- 
cording to their experience there was no bar on the part of banks to making 
loans to owners and operators of filling stations and that such loans are being 
made. The usual credit factors such as earnings, management, business pros- 
pects, and collaterial determine whether or not the loan will be made. 

Mr. Barnes. That would be merely an impression that we would 

giv e you. 

Mr. Netuis. I was wondering, Mr. Administrator, whether you are 
familiar with the statement made by Mr. Edward T McCormick yes- 
terday, president of the American Stock Exchange? He said: 

* * * that leading investment banking houses in Wall Street organize a special 
committee to study the problem and set up a continuing, available group of 
experienced men to advise small companies on specific financing problems. 


He said: 

* * * it is generally recognized that small companies account for a significant 
proportion of total sales and are important to the survival of a healthy nation and 
economy— 
as far as he was concerned. 

He said that there are virtually no means for small-business men to 
raise equity capital along investment lines and to raise working capital 
and acquisition capital w vith available institutions. 

Would your agency be interested in assisting in such a plan? 

Mr. Barnes. Well, I do not like to contradict Mr. McC ormick, but 
before this committee is as good a place as any to do it, and this state- 
ment indicates that he is unaware that the Investment Bankers Asso- 
ciation of America, with whom I corresponded and worked some 214 
years ago, have organized a committee on small business, a very active 
committee, and with representation from brokerage firms through- 
out the country, who have for 214 years been holding regular meet- 
ings on the very subject that he mentions in that release, and this com- 
mittee has published a very useful publication which has been made 
available to brokerage houses throughout the country on how small 
businesses may use their services in acquiring capital, and they have 
been making a sincere and determined effort, as a public service, to 
assist small companies in acquiring equity capital. 
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They are having a meeting next week in Philadelphia, and I am 
going up to attend the panel on this very subject. And it is an active 
group that is working on this very thing. 

Now our observations are that increasing amounts of equity capital 
have been made available to small firms in the past 2 or 21% years. It 
has been evident on the business pages of the paper. There have been 
announcements from time to time, even solicitations by small firms, and 
ads. And I think that is borne out by data from the SEC also. 

Mr. Roosrvetr. Mr. Barnes, I think we would very much like to 
have examples of those ads, and examples of SEC data, or anything 
else that the SBA has available, to examine. Could you supply us with 
whatever you have? 

Mr. Barnes. Yes, sir. 

(The information requested is as follows:) 


EXHIBIT E 


Page 148 of the transcript refers to a publication of the Investment Bankers 
Association of America relating to equity capital for small business corporations, 
A copy of that publication is submitted herewith. 


Equity CAPITAL FoR SMALL BUSINESS CORPORATIONS 


(Memorandum prepared by the Small Business Committee Investment Bankers 
Association of America August 1955) 


INVESTMENT BANKERS ASSOCIATION OF AMERICA SMALL BUSINESS COM MITTEE 


W. Yost Fulton, chairman, Fulton, Reid & Co., Cleveland 
Gordon Crouter, De Haven & Townsend, Crouter & Bodine, Philadelphia 
George W. Davis, Davis, Skaggs & Co., San Francisco 

Clement A. Evans, Clement A. Evans & Co., Inc., Atlanta 

John C. Hagan, Jr., Mason-Hagan, Inc., Richmond 

William Barclay Harding, Smith, Barney & Co., New York 
Waldo Hemphill, Waldo Hemphill & Co., Seattle 

Henning Hilliard, J. J. B. Hilliard & Son, Louisville 

Bert H. Horning, Stifel, Nicolaus & Co., Inc., St. Louis 

Milton G. Hulme, Glover & MacGregor, Inc., Pittsburgh 
Frederick H. MacDonald, Burke & MacDonald, Inc., Kansas City 
Harry A. MeDonald, Jr., McDonald-Moore & Co., Detroit 

Gerald P. Peters, Peters, Writer & Christensen, Inc., Denver 
Robert A. Podesta, Cruttenden & Co., Chicago 

John H. Rauscher, Rauscher, Pierce & Co., Inc., Dallas 

Craig Severance, F. Eberstadt & Co., New York 

Charles S. Vrtis, Glore, Forgan & Co., Chicago 

Thomas Whiteside, Chace, Whiteside. West & Winslow, Boston 
Lawrence B. Woodard, Woodard-Elwood & Co., Minneapolis 


CONTENTS 
Foreword. 
What is an investment banker? What are his functions? 
Why is only equity capital stressed in this booklet? A word about man- 
agement. 
I. Definition of equity capital. 
That part of the capital which represents ownership; that part which is 
left after allowance has been made for all debt. 
Types of equity capital instruments—preferred stocks and common 
stocks. Typical terms and provisions of each. 
Definition of small business. 
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II. Advantages of using outside equity capital. 


Permits more rapid growth of the company. 

Provides expanded credit base for borrowing. 

Improves credit rating with suppliers and customers. 

Reduces ownership risk and permits a more aggressive attitude. 

Provides basis for additional capital when necessary. 

Under certain circumstances permits drawing valuable experience, 
counsel and advice into the business. 

Caution: Raise equity capital when things are going well. Request for 
funds must not be delayed until there is a desperate need for money. 


III. Disadvantages of using outside equity capital. 


Question of timing. Too long delay in seeking to raise equity capital 
may allow competitors to overtake company, thus forcing loss of 
competitive position and permanent loss of potential growth. 

On the other hand, premature provision of additional funds may hinder 
company in raising equity capital when it is most needed. 

Sale of a portion of the equity makes the owner an employee rather 
than a proprietor and that carries with it many implications. 

Sale of an equity interest may entail additional expense in accounting, 
maintenance of other records, etc. 


IV. What are the sources of equity capital for the small business corporation? 


Necessity of making equity capital attractive. Must compete with 
outstanding issues. 
Public market usually not available to the small business corporation 
simply because of the size of the possible offering. 
Exception in case of highly speculative securities, securities with 
very great speculative appeal. 
Private sources of equity capital. 
Internal sources: 
Additional funds from the owner of the business. 
Retained earnings. 
Sale of stock to employees, profit-sharing trusts or otherwise. 
Hxternal private sources of capital: 
Friends of the owner. 
Associates of the owner—customers, suppliers, competitors. 
(Word of caution here.) 
The professional investor : 
Investment banking house; other individual capitalists ; capital 
pools. 
Other corporations. 
Consult investment banker as to what may be expected from professional 
investors. 
Caution on necessity for careful study so that adequate capital may be 
raised. 


V. How does small business approach the problem? 


Owner may foresee the problem himself. 

May learn of the problem through the company’s commercial banker or 
through customers. 

Approach to internal sources of equity capital and to some external 
sources will be a direct one. 

Advisable even then to discuss problem with a professional adviser 
to get his ideas. 

The deal finally consummated will probably be a compromise, based on 
attractiveness of the offering, amount of money available, and amount 
of equity which owner is willing to give up for additional capital. 


VI. General recommendations. 


Three points to be kept in mind: 
1. Prospective investor seeks management. 
2. Offering must be attractive to the investor. 
3. Must fit in with long-term program of company. 
Make careful presentation to prospective investor regardless of who 
he is. Presentation must include: 
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1. Reasonably detailed past earnings, current balance sheet, and 
perhaps a series of balance sheets to reflect progress. 
2. Management team and organization setup and progression. 
3. Banking connections. 
Raw material situation, customers, and general information on 
market, competition. 
5. Product: 
(a) How well has it been tested? 
(0) What steps are being taken to improve it, reduce its 
eost, and bring in new products? 
Investment banker may help in setting up presentation which contains 
these facts, but owner must know and provide them. 
This is important from investor’s and from owner’s standpoint whether 
necessary or not. 
No one form of capital structure suits every company. 
1. Owner should not sell debt or preferred stock that can’t be called 
at company’s discretion. 
Preferred and common combination may solve problem and leave owner 
with larger proportion of equity after preferred is paid off. 
Selling equity capital is equivalent to taking in partners. Sound advice 
is needed and careful consideration is essential. 


FOREWORD 


The owners and managers of a business, large or small, invariably hope that 
their enterprise may not merely hold its own but also grow in sales, profits, and 
assets. Expansion of an operation usually requires additional investment in 
both fixed and current assets; retained earnings alone may not be adequate for 
the purpose. Therefore, additional funds are sought from sources outside of 
the business. 

Over the years, a pattern has been evolved to provide new money for well- 
established businesses with demonstrated earning power, if the business is large 
enough to justify a public offering of securities. Through the services of an 
investment banker, such businesses are usually able to sell their stocks or bonds 
to individuals and institutional investors. 

Even though the public market is not generally available to small business, 
the investment banker may nevertheless be helpful, not only in planning an 
appropriate capital structure but also in finding investors with an interest in such 
ventures. It is the purpose of this booklet to discuss how the investment banker 
may be of service to the small business corporation seeking equity capital. 

It is the function of the investment banker to serve the corporate client as 
adviser and creator of capital instruments. These instruments include debt 
securities as well as equity securities. 

The investment banker may serve his corporate client as a go-between without 
commitment—that is, assist in placing a private loan or private equity issue 
with an institutional investor or a small group of institutional investors. Or, 
he may purchase a security issue for public offering, either alone or with a group 
of investment bankers. He may consult with his corporate client concerning 
mergers and acquisitions, and frequently will represent his client in negotiations 
involving these matters. In some instances he may act as a corporate trustee— 
that is, as a transfer agent or fiscal agent for a corporation. On the other hand, 
the investment banker serves his investor clientele in shaping investment pro- 
grams, obtaining information, recommending individual issues, and in all other 
matters involving the handling of an investment portfolio. 

From the corporation’s standpoint, the investment banker’s normal function 
is the raising of capital and assisting his clients in working out a financial pro- 
gram which will facilitate the raising of capital. The investment banker is, 
first, a professional financial architect, and, second, he is a merchant that 
markets the securities which he has designed to fit a particular purpose. His 
own capital is his working capital. He cannot generally tie up his own funds 
in long-range investments, but seeks to turn his capital over as rapidly as possi- 
ble so that he may meet short-term underwriting commitments. 

The investment banker concerns himself with all forms of capital—that is, 
debt, in all of its forms, and preferred and common stocks. This booklet 
concerns itself only with equity capital which is the topic primarily under con- 
sideration. The investment banker may properly be consulted on all matters in- 
volving long-term capital needs. 
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Mention should be made of the fees charged by investment bankers. In most 
instances the client does not incur a charge unless and until a specific assign- 
ment is completed. There may be exceptions: an investment banker may be 
employed on a fee basis to do a specific job that does not depend upon the 
successful completion of the assignment—but that is the exception rather than 
the rule. It is quite proper to discuss the fee with the investment banker. 
Usually the advice and counsel given involve no charge until the investment 
banker is called upon to perform a service and completes the undertaking. 

And finally, whatever else is said in this booklet about the prerequisites for 
raising equity capital, it should be borne in mind that with small corporations, 
just as much and perhaps even more than with large corporations, demonstrated 
management ability is the key that opens most lock boxes. All other enumerated 
requirements are only for the purpose of assessing and appraising management 
ability. The easiest way for the investor to appraise management ability is 
through an examination of past performance. A satisfactory trend of sales and 
earnings is convincing evidence. Where this is lacking much other information 
is needed by the investor to justify in him a conviction that the company in 
which he is asked to invest has successful management ability. 


I. DEFINITION OF EQUITY CAPITAL 


Webster does not give us much help in defining equity capital—indeed the two 
words are not linked in the unabridged dictionary. Capital is defined as “net 
worth after deducting liabilities,” and equity is described as “what remains 
of the business after the deduction of all liens or indebtedness.” This latter 
definition is labeled a colloquialism. 

Colloquialism or not, we are going to use the term equity capital here, be- 
cause it is in the spirit of our inquiry. Equity, as we describe it, is that part 
of the capitalization that is not debt. It is the ownership interest, the residual 
claim to assets and earnings, and contrasts with debt which represents the first 
and fixed claim on both assets and earnings. If interest and principal payments 
on debt are not promptly met when due, bankruptcy, loss of control for the 
owner, may occur. In general, equity capital may be represented by two main 
types of securities—preferred stocks and common stocks. 

Preferred stock 

Preferred stock generally is entitled to receive a stated preferential dividend 
payment, limited in amount, before anything may be paid on shares that are 
junior to it, including the common stock. It usually has no additional claim 
on earnings. Likewise, a preferred stock generally has a preference in liquida- 
tion over any junior shares. If the company should be liquidated for any 
reason, voluntarily or involuntarily, the preferential claim of the preferred stock 
must be satisfied before any payment may be made to any junior shares. 

In many instances the preferred stock has a vote at all times. In all cases, 
preferred shares are entitled to vote under certain conditions. Sometimes, pre- 
ferred shares participate in the election of directors, although directors are 
usually chosen by the common shareholders as long as preferred dividends are 
maintained. In general, the rights of preferred stockholders, in the event divi- 
dends are not paid, do not include the right to petition for bankruptcy or for 
reorganization of the corporation. After a specified number of dividends have 
lapsed there may be a provision for an election of directors in which holders of 
preferred shares are permitted to elect a certain proportion of the directorate— 
sometimes 1 or 2 directors ; sometimes even a majority of the board. 

Usually, preferred stock will have provisions restricting the actions that may 
be taken by holders of the common shares. For instance, as a rule, no additional 
shares ranking equally with or ahead of the preferred may be issued without 
consent of the preferred stockholders. Assumption of debt beyond a certain 
amount, or of a certain kind, usually requires approval of the preferred share- 
holders. Dividends on common stock or other shares ranking below the pre- 
ferred stock normally are restricted. Dividends on junior shares are usually 
payable only out of earnings made subsequent to the issuance of the preferred 
stock, and then only if the payment does not reduce the working capital of the 
corporation below a specified amount or below a stated ratio to the preferred 
stock. Usually the owners of preferred stock must be consulted in the event of 
a merger or the sale of a substantial proportion of assets. In other words, the 
preferred stockholder has the right to receive dividends only at the specified rate 
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and the right to certain asset protection if all does not go well with the com- te 
pany. In return, the preferred stock provisions are normally drawn so that s] 
the company is likely to remain the kind of a company that it was when the a 
preferred stockholder invested his money. 

Preferred dividends are usually cumulative, and if not paid any 1 year, these V 
deferred payments, as well as the current dividends, must be paid before pay- 
ments of any kind may be made on junior shares. p 

Sometimes a preferred stock sinking fund or purchase fund is provided, which 0 
requires the company to set up, after payment of the preferred dividends, a cer- Cc 
tain fixed amount or specified proportion of its earnings which may be used to r 
purchase preferred shares in the market, or in the case of a sinking fund, to re 
redeem or retire them. Shares acquired in this way are usually canceled and $ 
may not be reissued. ; W 

Most preferred stock issues may be called or retired. This is the saving grace ty 
of preferred stock from the common stockholders’ standpoint. If a preferred 0 
issue had all of the restrictions typically found in preferred stocks, as we have 
described them, and could not be taken out of the picture, the common stock 
might be seriously restricted. However, if the preferred stock is called and 
paid off, such preferred provisions, limiting action on the part of common stock, ; 
lapse and freedom to act is restored to the common. A recommendation that a 
appears at the end of this monograph is also noted here for emphasis because nu 
it merits repetition: Issuance of any form of securities senior to the common p 
stock which may not be redeemed by the company at will is not advisable. 

Various features may be incorporated in a preferred stock issue. Sometimes e 
preferred stocks are entitled to additional contingent dividends—that is, after . 


the payment of the regular dividend, the issue may participate with the com- 
mon in additional dividend payments. Some preferreds carry a conversion 
privilege, which permits the preferred stockholder, under certain conditions, to 
exchange his shares for junior shares, usually common stock, at a stated ratio. 
These features, of course, are designed to add to the attractiveness of the pre- 
ferred stock. Sometimes either participation or convertibility, or both, are in- 
corporated to gain more lenient fixed provisions and restrictions. Sometimes 
participation and convertibility are necessary to make the stock sufficiently at- 
tractive to appeal to prospective investors. 

Sometimes subordinated debentures are used in lieu of preferred stock in 
venture capital situations. Such a debenture may have provisions that are 
sinilar to the provisions found in preferred stock—it may carry a conversion 
privilege, or a stock option, or may be part of a package deal which would 
include the debenture and some common shares. There is this advantage in 
issuing subordinated debentures—the interest paid on the debentures and ex- 
penses incurred in issuance are deductible for tax purposes on the corporation’s 
books, whereas, preferred stock dividends are not. Investors may find the 
debenture more attractive because it places them in a somewhat stronger posi- 
tion. From the standpoint of the corporation, however, it must be remembered 
that default on subordinated debentures has the same effect as default on any 
other debt. Overburdensome debt may lead to bankruptcy. 
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Common stock 


Invariably, every corporation will use common shares in its capitalization. 
Certainly that is the type of capitalization with which most small corporations 
start in business. 


due to unsuccessful operation. On the other hand, holders of common stock 
normally benefit most from the success of the company. Usually, common stock- 
holders control the company. They elect directors, and do such other things as 
shareholders are permitted and required to do. 

Most corporations issue but one class of common stock. Sometimes, primarily 
for the purpose of concentrating control, a company issues both a voting 
common stock and a nonyoting common stock. Indeed there have been instances 
in which an owner has sold common shares identical with the shares he holds 
except that dividends might be paid on the publicly owned shares and not on 
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be found, even of small business, in which voting and nonvoting common stock d 


may solve a particular problem. 
As in the case of preferred shares, infinite variations are possible. In any . 
event, a complicated financial structure that does not permit an eventual return I 
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Normally, common stock represents the residual ownership of the company. - 
It is the ownership interest that is the first to suffer in case of a reorganization m 
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to a straight common-stock capitalization should be avoided. No securities 
should be issued which cannot be redeemed or converted into a common stock 
at the election of the corporation. 


Definition of small business 


The term ‘small business” means different things to different persons. The 
presidents of most corporations in this country, except those of the very largest 
ones, think of themselves as being the heads of small business. Frequently a 
corporation which is not 1 of the top 3 or 4 in that particular industry, is 
regarded by its officers as a small business. In this booklet small business is 
regarded as including those organizations having annual sales not in excess of 
$1 million and annual earnings before taxes not in excess of $150,000. In the 
main, these small businesses have not had much experience in the use of various 
types of capital and have probably made their way thus far with funds of the 
owner and through occasional borrowing. 


Il, ADVANTAGES OF USING OUTSIDE EQUITY CAPITAL IN A BUSINESS 


The advantage of obtaining funds through the sale of equity capital, in addi- 
tion to the funds the original owner has provided, is that these outside funds 
may permit a more rapid growth of the company than would otherwise be 
possible. 

Additional equity capital expands the credit base of the corporation and this 
enables it to borrow a larger amount of money than might otherwise be possible, 
or, putting it another way, permits borrowing on more favorable terms—that is, 
either at a lower interest rate or for a longer period of time or with fewer 
restrictions. 

There are very real advantages in having a strong balance sheet, with debt 
not too large in relation to equity, or, stated another way, where equity is suf- 
ficient to give an adequate credit base to support debt. Additional equity 
improves the credit rating of the corporation with its suppliers and with its 
customers. There is an advantage, whether one is selling to a corporation or 
buying from it, in knowing that the financial position is so strong that the 
company can weather storms, expand to take care of increasing demands, and, 
of course, that it is soundly financed, and, therefore, with good management, 
is likely to grow. 

Additional equity capital reduces the risks involved in business. Where there 
are a number of shareholders, the ownership risk is divided among many. 
Therefore, the company may reasonably adopt a more venturesome policy than 
if only one owner is involved and all of his assets are committed to that one 
corporation, 

Furthermore, adding to the number of shareholders increases the source of 
potential capital. Shareholders may provide additional capital for expansion 
as time goes on if their investment experience in the company is good. 

Then, too, the sale of an equity interest may bring into the company the 
experienced and valuable counsel of new stockholders as well as additional 
capital. Certainly, the interest that directors take in the operation of a company 
will increase substantially as their investment participation grows. And, foolish 
indeed is the corporation that obtains equity capital from experienced business- 
men without tapping such experience by making the new stockholders either 
directors or counselors in some capacity. On the other hand, if the additional 
equity capital is provided by someone without business experience, then only 
new capital is gained. 

The advantages of adding new ownership money are often magnified if the 
funds are obtained before the need becomes desperate. Equity should be raised 
while the outlook for the company is favorable and its performance is good. 
If the search for funds is delayed until all other sources have been exhausted, 
bargaining power is weakened, and capital is then likely to be forthcoming 
only on very stringent terms. 

Assume that the owner has overextended his operation, has used up all of 
his available funds, has tried to borrow all the money that he could, and then, 
as a last resort, offers a portion of his equity in order to get more capital. 
Under those circumstances the prospective investor is inclined to think that 
the owner’s selfishness has overcome his good judgment, and may, therefore, 
decide either not to invest or to invest only on very restrictive terms. The 
investor may insist on receiving for the same amount of money a much larger 
proportion of the equity in the business, that is, insist on buying equity at a lower 
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price than he would pay if circumstances were more favorable. The owners of 
a business should be foresighted in seeking equity just as in all other business 
matters. 


III, DISADVANTAGES OF USING OUTSIDE EQUITY CAPITAL IN A BUSINESS 


There are disadvantages to raising funds through the sale of equity: the 
dilution of the ownership interest; the loss of a certain financial and operational 
flexibility ; and increased expenses of one sort or another. 

Sale of a part interest in a business obviously reduces the original owner’s 
participation in the profits of the company. If he sells a half interest, his 
participation becomes 50 percent instead of 100 percent. This may be important 
in a number of ways. Of course, refusal to sell additional shares may simply delay 
or ee the natural growth of a corporation, or permit competitors to leave 
it behind. 

On the other hand, the premature sale of stock in a growing company may 
mean that the original owner will subsequently be reluctant further to reduce 
his proportionate interest even though funds are urgently needed for the growth 
and prosperity of the company. Timing, therefore, is most important. 

In some instances it may be better to expand the earning power gradually 
and sacrifice some immediate profits in order to obtain additional equity capital 
on more favorable terms after a higher level of income has been established. 

There is no absolute answer to the problem. When and how to finance is one 
of the hardest decisions for the businessman to make. It continues to be a 
difficult decision as a business grows, for always there is the question of whether 
it is wiser to finance expansion by debt or by equity. 

The complete flexibility of operation and decision possessed by the sole owner 
of any business is lost when equity capital is obtained externally. The sole 
proprietor need not consult or counsel with anyone. He may assume risks 
that a partner might not want to take. He has wide latitude in a variety of 
ways: the accounting policies of the firm; the form in which he receives com- 
pensation; the determination of the profits; and relations with employees. All 
in all, he is his own boss. The sale of stock to outside investors is, in a very 
real sense, like taking partners into the business. The original owner ceases to 
be a sole operator. He either becomes an employee of the owners of a corpo- 
ration, of whom he is one, or he shares control with one or more partners. 

The sale of a portion of the equity may also entail increased expense. There 
may be the cost of raising eapital if assistance is employed in this respect, 
Accounts may need to be kept on a more comprehensive and detailed basis. 
Auditing may be necessary for the information and protection of outside in- 
vestors, as well as for the protection of management. In all respects, a new 
standard of conduct for the owner is set up when he sells a part of his equity. 

While the requirements incident to getting new capital may seem to be dis 
advantageous they may actually prove to be a very good thing for the business. 

The sale of additional stock to new investors obviously serves to reduce the 
proportionate interest of the original owner. There is a dilution of income, 
however, only if the earnings of the business fail to increase in proportion to 
the added capital. 

The owner of a small business may be concerned about losing control of his 
enterprise. This concern is sometimes justified, but in many cases it is not. 
In a majority of small enterprises, the owner of the business probably has a 
great need for a combination of talents all of which he himself does not possess. 
He may need not only capital, but may also need partners in the enterprise who 
have certain abilities which he lacks and cannot afford to buy. In such in- 
stances, it is important to establish a feeling of confidence between investor 
and management. Without this mutual confidence the enterprise cannot be a 
sound one. 

It may be the ideal arrangement, in some situations, to have the investors 
own collectively 51 percent or more of the company and to have the proprietor- 
manager own more stock than any individual investor. This may be accom- 
plished through the use of a callable voting preferred stock with a common 
stock bonus. The investors then have control of the management for the period 
when the major portion of their capital is needed. The preferred, being callable, 
ean be retired when the proprietor-manager is able and finds it desirable to 
regain control of the corporation. The type of security that may be used 
depends also upon what is attractive enough to interest the investor. 
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IV. WHAT ARE THE SOURCES OF EQUITY CAPITAL FOR THE SMALL BUSINESS 
CORPORATION ? 


The small-business man should keep in mind that our American economy is 
based upon an incentive system. The principles of supply and demand apply to 
the issuance of small-company securities, as well as to the distribution of the 
marketable securities of larger well-known companies. The small-business man 
should realize that he must provide securities which are attractive to somebody 
and can compete in the market with other available investments. Securities of 
small, relatively unknown companies are generally not attractive to the ordinary 
investor because they usually lack marketability and stability, and often, regu- 
lar income. Such securities may, however, be attractive to individuals in high 
tax brackets who are interested in capital gains and, therefore, have an incentive 
to buy them if properly set up and managed. It is the investment banker’s 
function to find such prospective investors and to set up financial structures that 
will appeal to them. 

Small businesses normally do not find the public offering route open to them-~ 
Investment-banking houses are reluctant to make a public offering if the limited 
supply of shares available precludes there being a sufficient number of share- 
holders to provide even the minimum requirements of marketability. The 
investment banker does not dare to sell securities unless he believes there is a 
reasonable probability of good marketability, because his clientele insists om 
marketability with respect to a public offering. This size restriction on public 
offering might not apply in the case of highly speculative, and for that reason, 
very attractive security offerings. Generally, however, it is not feasible for 
an investment banking house to make a public offering of the securities of a 
small business as defined in this booklet. 

Let us then turn to private sources of equity capital—both internal and exter- 
nal. Internal sources include additional investments on the part of the owner, 
retained earnings, and perhaps sale of securities to employees of the corporation. 

It is fortunate if the owner of a business has resources outside of the inter- 
prise which enable him to advance additional funds as they are needed. That 
solves many problems, but very seldom does the owner have personal capital 
adequate for the purpose. 

Retained earnings involve no reduction in the proportionate position of any 
stockholder and may be an important source of increased equity. However, 
current tax laws, the vicissitudes of business, and the normally slow growth of 
a new venture often limit the amount of earnings which may be added to the 
equity of a small business. 

Sale of stock to employees, frequently linked to profit-sharing programs, has 
been used successfully in a number of cases. The pros and cons of financing 
through employees are pretty extensive. There is usually agreement that some 
employee ownership of a business is admirable. On the other hand, this source 
of capital may be limited, and owners may prefer to have outside as well as 
employee shareholders. This is a source that should be given careful considera- 
tion at all times. 

Friends of the owner are often the major source of external private equity 
eapital. Very frequently in the early stages of new business ventures, friends of 
the owner provide the bulk of the equity capital. This may be true even beyond 
the first stage, because these friends have a sufficient knowledge of the business 
and its owner, know what is being done, continue their confidence in manage- 
ment, and want a share in its prosperity. Customers, suppliers, and in some rare 
cases, even competitors have provided equity capital for many new companies. 
Most of these groups have a very obvious self-interest in the success of the 
company, so that they become not only investors, but enthusiastic boosters for 
the company. A word of caution should be raised about this source of funds. 
Sometimes investment and participation by suppliers or customers may restrict 
the company’s operations unduly, may provoke a reluctance on the part of other 
suppliers and customers to do business with the company. 

The professional investor in a number of instances has provided equity capital 
for small business on a direct basis As already noted, the investment banking 
house in its normal role is not a source of capital but an agency for obtaining 
capital. However, the investment banking house may invest for its own ac- 
count, or may refer the matter to private investors interested in speculative 
ventures, when equity issues of more than usual attractiveness are offered. The 
average investment banker is very much interested in learning about com- 
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panies that have growth possibilities, and for that reason he is always willing 
to disucss the capital problems of the small-business man and to furnish advice. 
He will at times become an investor in a company that seems particularly at- 
tractive to him, or will form a private syndicate capable of taking risks for 
this purpose. He may also refer the seeker after capital to professional in- 
vestors whose specific interest he knows to be in this particular type of venture. 

If the investment banker does decide to form a syndicate to furnish the capital 
for a specific businss, he may take his compensation in the form of common 
steck in the corporation rather than in cash. This type of compensation lessens 
the financial drain by preserving the cash which is so sorely needed by the 
company at this particular stage of its growth. 

There are still other professional investors—individual capitalists or capital 
pools making a specialty of investments of this kind. Sources can usually be 
found in the area in which a company operates through the Small Business 
Administration office in that area or through investment bankers to whom the 
Small Business Administration may refer the company. It should be pointed 
out that where an investment banking house forms a syndicate, quite possibly 
that syndicate may include capital pools of this kind. Nearly all such capital 
pools may be reached through investment banking channels, 

Here is another source of equity capital that is often overlooked—other 
corporations. There has been a strong movement during the past few years 
for larger corporations to purchase small, attractive, growing corporations. For 
that reason many small companies are reluctant to discuss their problems with 
larger corporations in their own or affiliated fields. However, there are numerous 
instances of larger corporations that became minority owners of a business in 
order to maintain contact with an individual for whom they had admiration 
or to acquire a development pattern in a field in which they were not actively 
but potentially interested. 

The question very naturally rises—how is a small corporation to know which 
large corporation it may safely approach with its problems? It is best to ex- 
plore through an intermediary in whom the small-business man has complete 
confidence. In seeking new capital it is accepted practice and fairly safe to be 
clear and outspoken before the discussion proceeds too far in outlining just 
what is sought and on what basis. Confidence is the heart of a business rela- 
tionship and should not be lightly placed. Where the investment banker, 
serving as intermediary, is informed that under no circumstances does the small 
corporation want to sell out entirely, he can explore possibilities without 
jeopardizing the company in any way—indeed, without using the company’s 
name until he is sure the large corporation is willing to deal on the basis 
desired by the small corporation. In his role as intermediary the investment 
banker does not object to a businessman wanting to be accompanied by his at- 
torney or his auditor in the early stages of the negotiation or, indeed, right 
through the negotiation. 

The professional investor is usually not an easy one to sell. He knows all 
too well the mortality rate of small businesses. On the other hand, he has 
invested often enough so that he is not looking for the moon. He is fully 
cognizant of the risk he is assuming, and he usually knows that if he invests in 
a new venture he must reserve additional sums for possible future investment 
in that enterprise. It frequently happens that the initial amount of investment 
capital needed, while apparently ample, proves not to be adequate, and it is 
necessary to seek additional capital after the first blush of enthusiasm is 
worn off and before adequate earnings are generated. 

This last point warrants some further discussion. This experience is found 
in large as well as in small-business ventures and there are many reasons. 
Most large corporations maintain that new projects cost them more, sometimes 
many times more than originally budgeted. The project may not have been 
as carefully considered as it was thought to be: may prove to have greater 
potentialities than first recognized; or development might be at a faster rate 
than was originally expected or intended. The need for additional capital 
arising through such cases is not necessarily an unhappy development; it may 
spell success way beyond original anticipation. 

The new corporation should always try adequately to finance its needs when 
it is in a position to do so. Management is naturally hopeful, believes it will 
be able to accomplish its purpose with a minimum amount of capital. Yet, 
however carefully this attempt may be made, the chances are that for reasons 
already enumerated additional capital will usually be necessary. The profes- 
sional investor has come almost to count on such a contingency. It has been 
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said many times that if a dollar is put into a new venture, there should be $2 
to protect that dollar until the venture is completely launched and _self- 
supporting. 


V. HOW DOES SMALL BUSINESS APPROACH THE PROBLEM ? 


All too often the small-business man first senses his financial problem when 
he finds his company under restraint as to credit. The commercial banker 
may be a little reluctant to extend or renew credit lines and creditors begin to 
suggest the need for more equity capital. The prudent small-business man will 
be aware of the probable need for additional equity capital long before this flag 
is raised. And, as noted earlier, much better terms can be obtained before the 
storm signals are up, before there is financial pressure. 

The approach that should be used in soliciting investors was indicated in 
the section on sources. In seeking to interest friends, customers, suppliers, or 
employees, the approach should usually be direct and not through any inter- 
mediary. However, even in such instances it might be well to have the counsel 
of an investment banker. He will assist in framing the proper form of offer- 
ing, in outlining the variety of security provisions that might be used and the 
probable proportion of ownership interest that would need to be surrendered 
to obtain the capital required. The investment banker will point out avenues 
to be reserved for the alnost inevitable need of additional financing. Usually 
this advice can be had for the asking, though it need not always be followed 
completely. For example, the businessman may find that he can make a better 
deal than the investment banker thinks possible. If so, that is all to the good. 

It is well to bear in mind that the ultimate plan for financing will probably 
represent a compromise, The amount of equity capital finally raised will depend 
in part on company requirements, and in part on the terms to be met in obtain- 
ing capital. An original request for $100,000 in equity capital may be trimmed 
down to an available $50,000, or perhaps to $15,000 or even to $10,000. This does 
not mean that a mistake had been made in seeking the larger amount, because 
the $100,000, if it had been available, might have accelerated progress at a rate 
not permitted by a smaller amount. In order to realize the $50,000 equity 
desired, it may be necessary to give up a greater percentage of ownership interest 
in the company than is acceptable to the owner. Accordingly, the owner will 
change his plans and reduce his requirements. 

The fact that a businessman explores the possibilities of obtaining equity 
capital does not mean that a deal will be consummated. This leads to the in- 
evitable conclusion that it may frequently be well to explore the capital sources 
long before the need is present, even long before the desire exists. Knowledge 
gained through such exploration can be stored and used in the making of de- 
cisions as to the rate of expansion. There is no better way to find out that when 
additional capital is sought, it is necessary to offer a security that is com- 
petitively attractive. 

VI. GENERAL RECOMMENDATIONS 


There are three points that must be kept in mind by the owner of a small 
business who is seeking additional equity capital: 

Potential investors must be sold on, and have confidence in, the company’s 
management. 

Offer of an ownership interest must be on terms that are attractive when 
compared with other investment opportunities. 

All plans should be based on the long view—no steps should be taken in 
the present that might interfere with steps that may later be desirable. 

In seeking equity capital a business must carefully prepare a presentation of 
the business, accurate and comprehensive, for submission at the first discussion. 
This is a fundamental requirement and a universally applicable recommenda- 
tion. It’s nothing more nor less than good salesmanship. The prospective in- 
vestor cannot know the subject company as well as the owner. A rambling, 
vague story by the owner will not be likely to kindle interest on the part of the 
investor who wants an intelligible portrayal of all the facts. 

There is only one thing that attracts investment to a corporation, and that is 
the promise of gain through increased dividends.’ The investor’s expectation of 





am Lhe quest for capital gains rather than dividends does not affect the original purpose. 
There is only one factors that will make a stock advance in price, and that is an indica 
tion of higher earnings and, therefore, higher dividends. These higher dividends may 


be more or less remote, but in the long run they provide the basis for a rise in the price 
of the stock. 
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earnings must be justified by the presentation that is made. He will want to 
consider past earnings as an indication of future earnings. He will examine the 
company’s comparative balance sheets and review progress as an indication of 
future earnings and the soundness of management’s judgment. He will want to 
analyze in complete detail the record of earnings, management organization, 
and management progression, banking connections, character of suppliers, and 
the actual customers and potential market. He will inquire about competition 
and the advantages the corporation has over competitors. He will want to know 
about the product of the company; how well it has been tested. He will want 
to know about what steps are being taken not only to keep the product up-to-date, 
but to improve it, to reduce manufacturing cost, and to bring in new products. 
All of this information can be incorporated in reasonable detail in a memo- 
randum, and presented with very good effect at the time of the original inter- 
view. Time will be wasted if this is not done. 

Here again the investment banker can be of assistance because he has expe- 
rience in preparing the kind of reports investors expect. The owner, however, 
must know these facts when he approaches an investment banker for help. 
If he does not have the facts the presentation is not likely to excite the interest 
of the investment banker. Such a detailed and comprehensive presentation is 
essential in obtaining any form of external financing. Even in seeking capital 
from internal sources such an analysis is all to the good. The owner himself 
should have such an analysis before making an additional investment even 
of his own funds. Certainly an employee contemplating investment in the 
employer company should have such an analysis before he invests. And, for his 
own protection, the owner should give each investor, even though he be an 
associate, such an analysis before his commitment is made. 

It is not possible to recommend a single form of security ideally suited to 
companies generally because every company is a separate entity with its own 
peculiar circumstances that require specific adaptation and special features. 
There is one recommendation, however, that has general application—never 
sell any securities either equity or debt, that cannot be redeemed by the com- 
pany (except of course common stock). 

Retention of as large a portion of the common stock as possible by manage- 
ment is usually desirable in the early stage of a company’s growth. To this 
end a type of financing that has grown in popularity permits an investor to 
purchase preferred and common stock, whereas the owner or management in- 
vests only in common. For example, an owner might have an equity of $25,000 
and raise through outside investors $75,000 of which $50,000 would be in call- 
able preferred stock with voting powers and $25,000 in common. This would 
mean that the corporation would have the right to redeem the preferred stock 
out of earnings, after which the original owner would again have 50 percent 
control of the corporation. In contrast, had he originally sold $75,000 of com- 
mon stock he would have permanently sold a 75 percent interest in his company. 
As already noted selling an equity interest is the equivalent of inviting partners 
into the business. Nearly every successful company reaches the stage when 
this must be done, but it is a major step on which sound advice is needed and 
counsel should be sought. The decision warrants diligent study and careful 
consideration. 


Mr. Roosevetr. Mr. Sheehan. 

Mr. SHeeHan. Mr. Nellis, will the gentleman yield ? 

Mr. Netuts. Yes, sir. 

Mr. Sueenan. I merely want to state for the record that both Mr. 
Roosevelt and myself have been talking about this same situation, be- 
cause we understand that the London Stock Exchange, among the 
stock exchange member's, has a separate setup whereby if a small com- 
pany comes to them, presents their problem, they will float, not a loan, 
but will give them equity capital providing the company warrants it. 
Now we cannot do that in this country, naturally, because of the SEC 
regulations. But our committee is certainly interested in that par- 
ticular phase of developing equity capital for small corporations, and 
I know that Mr. Roosevelt is already looking into that matter. 

Mr. Hosmer. I just want to say, wasn’t that the original purpose of 
setting up the small-business loan program: to prove to private capital 
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that it was a good field to get into, and that, as soon as you had pro- 
vided that proof and got them into it, you would get out of that busi- 
ness? Isn’t that right ¢ 

Mr. Barnes. Yes, sir. We, of course, have been selling our loans. 
Sometimes it is easier to do that than at other times. This does not 
happen to be a very good time to try to sell loans. But we have sold, 
I figure, $2 million or $3 million worth. We have been working on 

this ourselves and trying to analyze why small firms find it difficult to 
get equity capital. ‘And it is not because of the SEC procedure—al- 
though we do believe, and there has been a recommendation to go for- 
we ard. to raise that exemption limit from $300,000 to $500,000—but the 
cost of small issues, the excessive cost, come from the cost of selling. 

Mr. Hosmer. You have to distinguish equity capital from loans, 
though ? 

Mr. Barnes. Yes. 

Mr. Hosmer. Don’t you generally find a small-business man is not 
too anxious to dilute his own equity in a small business, and he would 
rather get a loan ? 

Mr. Barnes. That is right; yes, sir. 

Mr. Roosevert. Mr. Barnes, may I just clarify one point in view 
of what was just said? It is not your aim, however, to permanently, 
as soon as you have satisfactorily established the fact that small-busi- 
ness loans are pretty good loans, get out of the field, is it? Do you 
think of SBA wholly as a temporary agency whose life is about to 
come to an end ? 

Mr. Barnes. No, sir. There has been a recommendation that it be 
made a permanent agency. We do feel that one of the best services we 

can per for ‘m for a small firm, however, is to help it establish a line of 

credit with a bank. And, after we have made a Joan and it is aged and 
seasoned, if we can then, if it is a direct loan, transfer it to a bank, 
we have helped establish that relationship, and after it is paid they 
have a better chance of getting additional credit. And that is what I 
meant ; that we should not, I think, continually loan to the same people. 
We should get them established as a going entity so that they will be 
welcomed as a customer by banks. 

Mr. Steep. Mr. Barnes, you used an expression a little while ago, the 
“last resort” as classifying some of the people who came to you for 
loans. Don’t you agree with me, that, no matter how much success 
we have in solving a ‘lot of this problem, i in our economy we are always 
going to have a substantial number of small-business people who will 
come in that last-resort category, and that is a field in which your 
agency can continue to do a lot of good ? 

Mr. Barnes. Yes,sir. What I meant was that the law itself requires 
that we do not make a loan if the applicant has the funds from his 
own resources, or if they can be obtained from private banks. And, 
naturally, we cannot make a loan if a bank participates and is avail- 
able. So, in that sense, he is a last resort; he has had to go to his bank 
and has had to find that the credit was not available. 

Mr. Sueenan. In other words, one of your provisions for granting 
a loan is that he cannot get the loan from any other source. 

Mr. Roosrvett. Mr. Brown. 

Mr. Brown. Mr. Barnes, in Mr. McCormick’s statement, he al- 
luded—he did not spell it out—to something that, to me at least, 
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sounds a little bit like an investment trust fund, or combination, you 
know, of the mutual fund. 

Mr. Barnes. Yes. 

Mr. Brown. And may be similar to, oh, to the building and loans and 
so forth for equity capital. Now, would that hold any possibility? 
You have had a great deal of experience with the small business. 

Mr. Barnes. I do not believe that is the way to do it, myself, and 
I think a recommendation is going forward to Congress in a period 
of the next week or two, on this general subject, and I am not at liberty 
to speak of it now. And I believe that it will be a type of suggestion 
that will have material bearing on what we are now talking about. 

Mr. Brown. I see. Just one other question, to get back to pin 
down something that you said earlier, I believe. Now, I want to make 
sure I understand. You said that in some instances you had asked 
waivers of these short-term-notice requirements on leases before you 
would approve loan applications. Now you have also asked for as- 
surances, did you not say, so that the lease could be renewed ? 

Mr. Barnes. Yes, sir. 

Mr. Brown. Have you been successful in getting those assurances 
for the full length of the maturity term of the loan? 

Mr. Barnzs. In almost every instance, yes. 

Mr. Brown. Thank you very much. 

Mr. Roosrverr. Mr. Barnes, we want to thank you and your staff 
very much for your kindness and courtesy and Tidedesas to the 
committee. 

Mr. Barnes. Thank you, sir. 

Mr. Roosrveir. The next witness before the committee will be Mr, 
John Nerlinger, the executive secretary of the National Congress of 
Petroleum Retailers. 

Mr. Nerlinger, I believe you are accompanied by Mr. William D. 
Snow? 

Mr. Neruincer. Yes, sir. 

Mr. Roosevert. I think, in order that we may follow proper pro- 
cedure, I will swear both of you in at this time. Will you please raise 
your right hands? Do you solemnly swear that the testimony you 
are about to give before this committee shall be the truth, the whole 
truth, and nothing but the truth, so help you God? 

Mr. Nerurnecer. I do. 

Mr. Snow. I do. 


TESTIMONY OF JOHN W. NERLINGER, JR., EXECUTIVE SECRETARY 
OF THE NATIONAL CONGRESS OF PETROLEUM RETAILERS, 
DETROIT, MICH., ACCOMPANIED BY WILLIAM B. SNOW, ESQ., 
TOLEDO, OHIO, GENERAL COUNSEL, NATIONAL CONGRESS OF 
PETROLEUM RETAILERS 


Mr. Rooseveir. Mr. Nerlinger, it is my understanding that you have 
volunteered certain information to the committee staff with respect 
to a publication known as the Gasoline Retailer, published in New 
York, and, in view of the information which you have given to the 
committee staff, we will be very happy to, of course, hear any prelim- 
inary statement that you may wish to make, and then the coursel for 
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the committee, Mr. Nellis, has some questions relative thereto that he 
would like to put to you. 

Mr. Netuts. Mr. Chairman, would Mr. Nerlinger please fully iden- 
tify himself for the record ? 

Mr. Roosrvett. I think I have identified him already, for the record. 

Mr. Newuis. And the address? 

Mr. Neruincer. John W. Nerlinger, Jr., executive secretary of the 
National Congress of Petroleum Retailers, 325 Farwell Building, De- 
troit, Mich. 

Mr. Roosrveitr. And Mr. Snow is the general counsel of the National 
Congress of Petroleum Retailers? 

Mr. Neruincer. Yes, sir; at the Spitzer Building, Toledo, Ohio. 

Mr. Roosrveir. You may proceed. 

Mr. Neruincer. Mr. Chairman, we have received a large number 
of complaints from our members who have registered strong objection 
to a publication known as the Gasoline Retailer, purporting to repre- 
sent the views of organized retailers on important issues, when in fact 
they do not. And I am prepared to endeavor to answer any questions 
which the committee counsel may have to ask me with reference to 
this. 

Mr. Roosevetr. Mr, Nellis? 

Mr. Neus. You have been summoned by subpena, is that not cor- 
rect, Mr. Nerlinger ? 

Mr. Neruincer. Yes, sir; that is correct. 

Mr. Roosrvetr. The subpena will be made a part of the record at this 
point. 

(The subpena referred to is as follows :) 


[Original] 
By AUTHORITY OF THE HOUSE OF REPRESENTATIVES OF THE CONGRESS OF THE 
UNITED STATES OF AMERICA 
To P. C. Murray or Justinus Gould. 

You are hereby commanded to summon John W. Nerlinger, 325 Farwell Build- 
ing, Detroit, Mich., to be and appear before the Subcommittee No. 5 of the Select 
Committee on Small Business of the House of Representatives of the United 
States, of which Hon. James Roosevelt is chairman, in their chamber in the city 
of Washington, on April 11, 1957, in room 325 House Office Building, at the hour 
of 10 a. m., then and there to testify touching matters of inquiry committed to 
said committee; and he is not to depart without leave of said committee. 

Herein fail not, and make return of this summons. 

Witness my hand and the seal of the House of Representatives of the United 
States, at the city of Washington, this 4th day of April, 1956. 

JAMES ROOSEVELT, Chairman. 

Attest : 

[SEAL] RALPH R. Roserts, Clerk. 

Served personally upon John W. Nerlinger, April 4, 1957, 4 p. m. 

JUSTINUS GOULD. 

Mr. Neus. Mr. Nerlinger, how many organizations comprise the 
National Congress of Petroleum Retailers? 

Mr. Nerurncer. The National Congress of Petroleum Retailers is 
a national association of service station operators and gasoline retail- 
ers, and we have 57 affiliated State and local associations in 36 States 
and the District of Columbia. 

Mr. Netuis. When was your association organized ? 

Mr. Neruincer. It was organized in May of 1947. 
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Mr. Netuts. And when did you personally become connected with it ? 

Mr. Nerurncer. I became connected with it at the time it was formed. 

Mr. Neus. What is the approximate total membership of your 
association ? 

Mr. Nerurncer. Our membership through affiliated associations is 
between 25,000 and 30,000. 

Mr. Roosrvett. By that you mean independent retail dealers? 

Mr. Nerurincer. Individual retail service station operators. 

Mr. Roosevetr. 57,000? 

Mr. Nerurincer. No, sir; between 25,000 and 30,000 individuals, 57 
affiliated associations. 

Mr. Roosrvetr. Well now, there is quite a large scale there. Aren’t 
your records accurate enough so that you know whether it is 25,000 

or 27,000? Between 25,000 and 30,000 is quite a span. 

Mr. Neruincer. Yes, sir. Our last records indicated approximately 
25,000, slightly in excess thereof. However, normal growth ratio, with 
your new certificates which will be coming in, we expect it will be closer 
to 30,000 this year. 

Mr. Roosevett. I see. 

Mr. Nexuis. Do you have an estimate, Mr. Nerlinger, of the total 
number of service-station operators in the United States ? 

Mr. Neruincer. My best recollection is that the Commerce Depart- 
ment’s Bureau of Census, I think it was for 1954, listed approximately 
188,000 service station operators in the United States. 

Mr. Nexus. Now, Mr. Nerlinger, you are familiar with the policies 
of your National Congress of Petroleum Retailers, and I take it you 
have attended many of the meetings of its affiliated associations as 
well as its national meetings, is that right ? 

Mr. Nerurncer. Yes, sir; I have. I am thoroughly familiar with 
the policies of NCPR, and I have attended all of its national conven- 
tions, and I have been privileged to attend a rather large number of 
the conventions and annual meetings of its affiliated associations. And 
I have been present at those meetings. 

Mr. Neus. By reason of your office and your activity, I take it you 

are familiar with and have participated in polie ymaking; is that right ? 

Mr. Nerurnoer. Yes, sir; I have. I am a member of the board of 
directors. 

Mr. Netuts. Directing your attention to a newspaper called The 
Gasoline Retailer, are you familiar with the newspaper that I show 
you here? 

Mr. Nerutncer. Yes, sir; I am. 

Mr. Roosrvetr. Will counsel identify it by date ? 

Mr. Newuis. I hold in my hand volume 42, February 20, 1957, of a 
publication known as The Gasoline Retailer. 

Mr. Roosevett. Without objection, it will be made a part of the 
record at this point. 

(The matter referred to is as follows :) 


[The Gasoline Retailer, vol. 42, No. 4, February 20, 1957] 
Brown Says S. 11 Woutp Hurr GaAs RETAILERS 
WasuHIneton.—The Gasoline Retailer was officially placed on record as op- 


posed to the pending “good faith” legislation (S. 11 and H. R. 11) in its present 
form in an address delivered by H. A. Inness Brown, editor and publisher, be- 
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fore the Metropolitan Retail Gasoline Dealers Association here on February 6. 
Mr. Brown urged that further study be given to the measure. 

The main reason that Mr. Brown gave for his belief that the legislation would 
be harmful to the majority of the working gasoline retailers of the Nation was 
that it would place them at the mercy of price-cutting marketers who operate 
within a single State, or have limited operations in a State. Such marketers, he 
said, would be able to cut prices as they wished, while the proposed legislation 
would make it economically impossible for marketers whose supplies come from 
outside the State to meet this competition. 

The proposed legislation would amend the Robinson-Patman Act to provide 
that a plea of meeting competition in good faith can be used as a defense against 
a charge of price discrimination only in cases where lowering prices to meet com- 
petition does not harm competition or tend to create a monopoly. 

Such a provision, Mr. Brown contended, would make it economically impos- 
sible for suppliers to assist their dealers to meet competition in local price wars. 
Under the bill, a supplier who brings his gasoline in from outside the State would 
not be able to lower his prices to his dealers in any local price war area without 
giving the same reduced price to all of his dealers in his marketing area. And, 
Mr. Brown added, the marketing area might be interpreted to mean the entire 
State, or the Nation. He cited the Federal Trade Commission’s current action 
against Pure Oil Co. in Birmingham, Ala., in which the FTC contends that Pure’s 
marketing area consists of all the States in which it markets. 


CUTRATE STATIONS 


Refiners of jobbers who operate within a single State, and whose gasoline is not 
brought from outside that State, would not be subject to the provisions of the 
law, said Mr. Brown. Neither would retailers—such as many of the large cut- 
rate outlets—who are supplied from within the State in which they operate. 

As an example of the type of operations which would be exempt from the pro- 
visions of S. 11, Mr. Brown cited the Oriental Refinining Co. which operates a 
chain of cutrate stations in Colorado. He quoted from an article in the Wall 
Street Journal which reported that Oriental Refining had touched off an 18- 
month-old price war in the Denver area by underselling conventional retailers 
by 6 to 9 cents per gallon. The article (which was reprinted in the February 6 
issue of GR) quoted E. M. Stringer, owner of Oriental, as saying, ““We’re deter- 
mined to sell a certain amount of gasoline—and we don’t care what happens.” 

Enactment of 8S. 11 would encourage the spread of operations such as Mr. 
Stringer’s, said Mr. Brown, because it would make it impossible for suppliers who 
operate across State lines to meet this sort of competition on a local level. 

“It has been well recognized in the industry for many years,” said Mr. Brown, 
“that whenever there is a cutrate operator, and whenever he lowers his price 
sufficiently to take considerable gasoline away from the conventional service sta- 
tion, the price struggle begins, and it often spreads until it becomes a price war. 


TBA BUSINESS 


“Now when this price cutting becomes deep, it begins to affect two things in 
the conventional operated station. First, his return on gasoline and two, his 
TBA and automotive service business. His cry then and I believe rightly is:for 
assistance from his supplier—otherwise he folds up. Under S8. 11 the supplier, 
if he is in interstate commerce, must lower his price to all of his dealers in his 
marketing area, which may be statewide or nationwide. If he feels that he must 
make a decision, he either spreads the price war and takes a loss or he ignores 
the dealer’s request. I ask you: which he will do? And which is to your interest? 
I don’t think it will be hard for you to decide.” 

The legislation, said Mr. Brown, would split the industry into two parts; one 
which operates across State lines and the other which operates within a single 
State. It would regulate one part and leave the other part free. 

“Until this point is cleared up,” he concluded, “we must in justice to the work- 
ing retailer who is faced with the cut-price type of operation described, oppose the 
passage of S. 11 and H. R. 11, with the hope that it will be given further study 
before it is forced on the retail operators of this country. 


How S8. 11 Witt AFFrect MAJORITY OF WORKING GASOLINE RETAILERS 


H. A. Inness Brown, editor and publisher of the Gasoline Retailer, 
in this first statement of the publication’s policy on the pending 
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“good faith” legislation, expressed opposition to enactment of 8. 11 
and H. R. 11 in its present form, “with the hope that it will be given 
further study.” The statement was given as an address before the 
Metropolitan Retail Gasoline Dealers Association of Washington, 
D. C., on February 6. 

Mr. Brown said that the legislation as now written would place 
crippling regulations on retailers whose supplies come across state 
lines, while leaving free of such regulations retailers, jobbers and 
refiners who operate in intrastate commerce. If the legislation 
were enacted, refiners who operate within one state would be able to 
sell at any prices they wished—to jobbers, retailers or through their 
own retail outlets—and suppliers who bring their fuel across the 
State line would not be able to meet this competition in the localities 
where it exists without reducing their prices by a similar amount 
throughout the marketing area. 

This, Mr. Brown said, would divide the industry into two parts— 
one regulated and one free—one would leave branded dealers at the 
mercy of private brand and big cutrate outlets who operate within a 
single State. 


I have been a student of retailing in the oil industry for 31 years, have pub- 
lished the Gasoline Retailer for 28—and still feel that I have a lot to learn 
about the business. One of the things I’ve discovered from all of this experience 
is that there can be no one method of solving the problems of everyone in the 
industry. Whatever you do to help one part of it, you must in doing so, hurt 
another part. Service-station owners and managers vary almost infinitely in 
qualities and capacities which are reflected in their way of doing business. No 
form of organization or legislative control of such men, for any purpose, which 
does not recognize this fact can long endure without change. 

Therefore, looking back on my own experience, I shudder when I am told about 
national legislation intended to regulate them as if they had similar policies and 
were equal in personalities, training and business experience—and operated with 
equal facilities under uniform conditions. 

In making business plans or laws, it is the tendency of the planner or legisla- 
tive representative to think of a business as static. They want everything to 
remain as itis. They would freeze the dynamic businessman into one position— 
and devise a means of regulating him, saying—‘“Keep to your business, don’t 
change.” 

TAKING CHANCES 


But that just doesn’t work. And we don’t want it to work—for the progress 
of America has been based on the innovator—the man who is ready to take a 
chance—who invents and discovers. 

Like other men in the industry, I have attempted to find a formula which 
would aid men who were having economic difficulties and to find some method 
of controlling, if not preventing, price wars. I must admit that I have not been 
able to discover a solution which did not either violate existing law or which 
would not call for regimentation of the service-station man himself. Yes, it is 
quite possible to draw up a set of regulations—many have done so—but to put 
them in operation, without running into antitrust laws or the laws of competition 
seem to me to be impossible. 

However, the leadership of the National Congress of Petroleum Retailers, 
which consists of representatives of associations, is confident that it has found 
the solution. It is backing a legislative program, which seeks to bring about 
changes in the industry which, if it is passed and becomes law, will call for a com- 
plete reorganization of the distribution system of the oil industry as it now 
exists. 

BACK LEGISLATION 


The NCPR, though it represents a small minority of the retailers of the country, 
is well within its rights to back such legislation, provided it is sound and in the 
interest of the working retailers who will be affected by it. 

My publication has supported the NCPR, as well as other associations, over a 
period of many years. We have done this because we believed that associations 
can help the working retailer and the oil industry at large by building a road of 
communication between the working retailer and his suppliers, between the 
working retailer and the Government, and last but not least, the working retailer 
and his customer—the American motoring public. 
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However, our support of associations is a secondary interest. Our main and 
primary interest is the working retailers—the men who are making money out 
of this business and they are in the vast majority—as well as the fellow who is 
having trouble. 

AVERAGE RETAILER 


With this in mind, we try to test the value of a piece of legislation by asking 
ourselves: Is it good for the average working retailer—the owner or manager of 
the service station? Will it help him or hurt him? If it is good for him, we 
want it; if itis bad, we don’t. 

With this test in mind, I would like to give you my thinking on one part of the 
legislative program now before Congress. I refer to S. 11, a bill which would 
amend the Robinson-Patman antiprice discrimination act to nullify the Supreme 
Court’s interpretation of the “good faith” defense in the law. 

First, I would like to point out that 8. 11 has little to do with discrimination. 
Discrimination, as such, is embodied in the present Robinson-Patman Law, and 
has been, prior to the Detroit case—during that case—and afterwards, when the 
Supreme Court declared that the Federal Trade Commission was in error in 
trying to make “new law” by enjoining the Standard Oil Company of Indiana. 

The Federal Trade Commission evidently believes, as of today, that it has au- 
thority under the Robinson-Patman Act to deal with discrimination because 
within the last 6 months, in spite of the Supreme Court decision, it has proceeded 
against the Pure Oil Co. in Alabama. 


PRICE DIFFERENTIALS 


The Justice Department also believes this. In the testimony before the 
Judiciary Committee of the Senate, Mr. Stanley N. Barnes, then Assistant Attor- 
ney General in charge of the Antitrust Division, said that: 

“The Standard Oil case seems consistant with the nation’s antitrust policy. 
A seller’s right to meet a competitor’s prices by granting price differentials to 
some customers, without reducing his price to all, must remain an essential quali- 
fication to any anti-price-discrimination law. For a seller constrained by law to 
reduce prices to some only at the cost of reducing prices to all may well end 
by reducing them to none. As the Federal Trade Commission in 1953 recom- 
mended to Congress (and he quotes the Commission’s statement) ‘the right to 
meet a lower price which a competitor is offering to a customer, when this is done 
in good faith, is the essence of competition and must be permitted in a free com- 
petitive economy.’ ” 

And, he later added, “I urge that Standard of Indiana (decision) should stand. 
And hence H. R. 11, I believe, should not be enacted.’ 


CEASE AND DESIST 


And, furthermore, in commenting on the Standard Oil case, Mr. Barnes said 
that “The effect of Standard of Indiana on price-discrimination cases, despite 
the alarums of its critics, has been precisely nil. Since (the) Standard Indiana 
case, the Commission has issued an order to cease and desist in every case reach- 
ing it, in which the meeting of competition defense was raised. The good faith 
meeting of competition defense was not successful in a single case. Finally, 
Standard of Indiana merely restated what most people thought the law already 
was.” So, from both the FTC and the Justice Department we have testimony 
that indicates that the Robinson-Patman Act has sufficient teeth in it to deal 
with discrimination, as such, without the addition of the S. 11 amendment. 

The S. 11 amendment to the Robinson-Patman Act primarily affects the “good 
faith principle” of meeting competition. It has been touted among retailers as 
an answer to price wars, as a means of putting major suppliers in their place and 
as a protection for the retailer operator of service stations from supplier ex- 
ploitation. If it could do all these things, it might well be a blessing. But, after 
reading the testimony before the Judiciary Committee of the Senate, some 716 
pages of it, I have become more and more doubtful about its helping features and 
more and more confident that it will do just the opposite—and later, I would like 
to tell you why I am coming to this conclusion. 


MANY INDUSTRIES 


In talking about S. 11, we must remember that the oil industry is just one 
of many industries and businesses which will be affected by this legislation if 
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it passes the Congress. Many of these industries are sleeping on a bombshell 
and may wake up too late to avoid the explosion when they are suddenly con- 
fronted with low-cost competition operating solely within a State and find them. 
selves unable to compete in good faith because their products are in interstate 
commerce. We shall see how this works later. 

However, it must be said that S. 11 will have a more ruinous effect on the 
gasoline business than almost any other business. This is because of (1) the 
nature of our product and (2) because of the business (TBA, etc.) tied in with 
the sale of this product. 

Gasoline cannot be bought in bulk and stored at home by the purchaser. It 
must be bought at a station or other outlet, except in infinitesimal quantities, 
and put directly into the tanks of motorcars, trucks, ete. In most States it is 
illegal to store gasoline in any other container than an inspected tank to which 
is usually attached an automatic pump. 


NECESSARY VISITS 


Because this is so, the motorcar owner or operator is forced to visit a gasoline 
outlet many times a year—some even twice a week depending upon the amount 
of use that he makes of his car. Because of both the convenience and necessity 
of buying gasoline at a station, there has grown up in the service station field a 
business of tremendous proportions dependent upon these necessary visits. All 
of the tires, batteries, and accessory sales, all of the service and mechanical 
repair work, all of the convenience and pickup items which are sold through 
gasoline service stations are dependent upon this customer traffic built up by 
gasoline sales. 

This customer traffic, built through gasoline sales, is both a blessing and a 
handicap. It is a blessing because it increases service station profits and use- 
fulness. It is a handicap because it tempts retailers, specializing in TBA prod- 
ucts and automotive service, to undercut their competitors to build up additional 
customer traffic with the idea of making money from the higher profit items. 
This is one cause of price wars. It is also the reason why cut-price chains and 
often unbranded stations with low costs and high gallonage, based on lower than 
average prices, are such a serious threat to conventional service stations. 


EMOTIONAL ATTACKS 


Any bill which protects the unbranded cutrate stations to the detriment of the 
conventional station will create havoc in the industry and will soon put the 
conventional station and his supplies into difficulties. It looks, from the testi- 
mony that I have read, that S. 11 will do just this. Because of these conditions, 
it is my belief that S. 11 will have a more serious effect on the gasoline business 
than almost any other business that we know of. 

We do not know just what is the interest of either Representative Patman or 
Senator Kefauver in S. 11. If they have been sold a bill of goods that it will 
help the vast majority of the retailers of the country who are supplied by oil 
companies which are in interstate commerce, we are afraid that they are in for 
a rude awakening. If they are trying to “punish” major oil companies, per se, 
which we do not believe can possibly be true, then neither of them are worthy 
of the high position that they hold. 

What is possible here is that neither the Senator nor the Representative is 
familiar with the practical problems of the service-station man and his supplier. 
Certainly, from reading the testimony, which is confusing and contradictory, we 
ean hardly blame them. They, also, must remember that such testimony is 
always self-serving—either in defense or in sympathy. 

For instance, the two representatives, Mr. Nerlinger and Mr. Snow, of the 
NCPR, were willing to imply that they represented 200,000 retailers of the 
country all who were for S. 11 or would be helped by it. This is possibly the 
reason why Senator Kefauver said that the retailers in the oil industry were 
unanimous for the bill. That is hardly accurate. Nor should the statement 
stand that 60,000 retailers have gone out of business each year because of the 
Supreme Court decision. There is no statistical basis for such a statement. 
Statements, like these, dramatized by emotional attacks on suppliers, can be per- 
suasive, but they have no place in serious investigation for neither of them are 
statistically correct. 
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LEGAL IMPLICATIONS 


It is undoubtedly true that both Senators and Congressmen have been bom- 
barded by letters and telegrams in favor of 8.11. I accept this as quite possible. 
But such a “bombardment” could only come from a campaign for that purpose— 
a campaign that two can play at—as these gentlemen will find out when the 
retailer is actually educated on how 8S. 11 will affect him. 

The surprising thing is that the NCPR has asked the retailers and retailer as- 
sociations of the country to accept 8S. 11 on faith. They have discussed the legal 
implications, but have never explained how 8. 11 would affect the working re- 
tailer—the men who would have to live under the bill if it were passed. I have 
long asked that question myself and have never heard an answer to it. Even 
Representative Patman, when he spoke before the annual convention of the 
NCPR, never explained the effect of the bill. He merely stated that it was going 
to be put over. 

“ON THIN ICE” 


There is a telling report in this regard that working retailers should pay some 
attention to. It comes from Samuel Rosenwasser of New York, second vice presi- 
dent of the National Congress of Petroleum Retailers, printed in the November 21, 
1956, issue of the Gasoline Retailer. Mr. Rosenwasser warned the directors at 
their board meeting in Chicago that they were “treading on thin ice” in backing 
their legislative program. The news items went as follows: 

“Mr. Rosenwasser based his arguments on two points (1) that delegates should 
not commit their respective associations on matters as important as this without 
submitting the specific proposal to the member associations for approval or 
rejection, and (2) that no real study has been made as to the advantages or dis- 
advantages of the proposed legislation. 

“ ‘Here we are,’ he said, ‘with an extremely limited membership dictating what 
is to be the cure for the ills of the retailers of this country, numbering over 
200,000. Who knows anything about the “equality of opportunity bill,” for 
instance. It has never been explained to the board of the NCPR, much less to 
the members of the various associations connected with the national organiza- 
tion, to say nothing about the rank and file of the working retailers of the 
country. 

RANK AND FILE 


“*You’re taking a terrible responsibility on your shoulders to recommend 
and fight for such regulation of the retailers and the industry without explaining 
to the vast number of the rank and file of its members what such legislation will 
mean to them. 

“Don’t let’s burn our bridges behind us. I doubt whether there is a single 
director in this room who could explain how §8. 11 is to work, and what it will 
do to the working manager or owner of a service station. Are we to be governed 
by ignorance? Should we not now take a new look at this legislation before we 
work for its passage? It may well ruin the very men whom we are attempting 
to serve.’ 

“No one at the board meeting took up Mr. Rosenwasser’s challenge to explain 
the effects of the bill.” 

That is the end of the news item. 

It should be understood that, in addition to being an officer of the NCPR, 
Mr. Rosenwasser is chairman of the board of directors of the Gasoline Merchants 
of Brooklyn and is a service station owner—a working retailer. 

Compare this with the confident statements by Mr. Snow and Mr. Nerlinger, 
neither of whom have had any experience in operating a service station business, 
that S. 11 will benefit all retailers. 


NOT INFORMED 


Yes I submit that Congressmen and Senators may have been bombarded by 
letters in favor of S. 11—but these must have been letters, in most cases at 
least, from retailers who were not properly informed on the bill, who had heen 
stimulated to write such communications by arguments that it would stop 
price wars, ete. 

Now what is the import of S. 11. I cannot discuss the legal provisions of 
the bill. I am not a lawyer. But I will say this that the lawyers are as much 
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mixed up on this bill as anybody else. And, I will also add that the FTC is 
equally mixed up, because it first decided to oppose the bill and then decided by 
a vote of 3 to 2 to be for it. To my mind, that should immediately put up a warn- 
ing flag for anyone thinking of supporting it. 

However, it is the consensus of lawyers, not from the oil industry who testi- 
fied at the Senate hearing, that S. 11 would completely close out the opportunity 
to compete in good faith between the interstate businesses and the intrastate 
businesses without risking a charge of violating the law if S. 11 is passed. 


INTERSTATE BUSINESS 


But there is one statement that I can make about the bill. It will affect those 
suppliers, jobbers, and retailers who are in interstate commerce (that is, doing 
business across State lines) and will not affect suppliers, jobbers and retailers 
who are supplied within the State and who are in intrastate commerce (that is 
doing business within a State). 

Mr. Patman says this. So does Senator Kefauver. And so does Bill Snow, 
general counsel for the NCPR. Here’s what Mr. Snow says: (And I quote from 
his testimony) “Jobbers (are) not in interstate commerce. First is the fact 
that the overwhelming majority of jobbers, who operate within a single State 
or local territory, are not subject to the Robinson-Patman Act by reason of the 
interstate commerce requirements established in the act.” Though that may be 
a moot question if they are supplied by interstate operating suppliers, it pretty 
well adds up that people operating within a State are not affected by the Robin- 
son-Patman Act. Mr. Snow should have added—that neither are cut-rate op- 
erators, chain cut-rate organizations, independent refiners within a State and 
other similar type of operators. 

It has been well recognized in the industry for many years that whenever there 
is a cut-rate operator, and whenever he lowers his price sufficiently to take con- 
siderable gasoline away from the conventional service station, the price struggle 
begins and it often spreads until it becomes a price war. 


SPREADS PRICE WAR 


Now when this price cutting becomes deep, it begins to affect two things in the 
conventional operated station. First, his return on gasoline and, second, his 
TBA and automotive service business. His cry then, and I believe rightly, is for 
assistance from his supplier—otherwise he folds up. Under S. 11 the supplier, 
if he is in interstate commerce, must lower his price to all of his dealers in his 
marketing area which may be statewide or Nationwide. If he feels that he 
must make a decision, he either spreads the price war and takes a loss or he 
ignores the dealers’ request. I ask you: which he will do? And which is to your 
interest? I don’t think it will be hard for you to decide. 

Here is the answer to that question by the one working dealer, who testified 
before the Judiciary Committee hearings. He is Maurice E. Fager of Topeka, 
Kans. This is what he said in part: 

“T would like this committee to know that Mr. Nerlinger and Mr. Snow don’t 
speak for me. I just can’t understand how anybody claiming to represent gaso- 
line dealers would want to come down here to tell this committee to pass a law 
that would keep oil companies from helping their dealers to meet competitive 
price situations. 

“T know because we have a price war going on in Topeka right now. Rather 
than being started by a major oil company this price war was set off by two price- 
cutting suppliers of private-brand gasolines trying to move in on a third. 

“This was simply a case where the Site Oil Co. and the Hudson Oil Co. tried 
to move in on the Quality Oil Co. in Topeka. Quality started cutting prices, 
first 2 cents a gallon, which was met by these other two price cutters, then 4 
cents a gallon, and now 6 cents per gallon off, which is the situation today. 


SUPPLIER POLICY 


“You can certainly understand that with the price cutters in Topeka selling 
gasoline up to 6 cents a gallon off, I would go broke pretty soon unless I re- 
ceived some help to tide me over the price war period. So I asked my supplier 
to share this loss with me by giving me a temporary price allowance, which 
they did. 
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“As I understand my supplier’s policy, it is to give temporary price assist- 
ance only in the particular area where the price war is raging, so that the price 
war is contained in as small an area as possible. In other words, they do it 
in the place where it is necessary to keep their dealer in business. The only 
time we get an allowance is when we ask for it and we can prove that we need 
it because of a competitive situation. This happens when someone else cuts 
the price. We would never start any price war because that would be like cut- 
ting our own throat, and I never heard of a major oil company that wanted to 
start a price war. 

THE MAIN POINT 


“It would make no sense for the supplier to reduce his prices all over just 
because there is a price war in one spot. That would be deliberately spreading 
the fire. If the price cut is spread over a larger area it simply means a bigger 
price war with more people getting hurt. 

“It makes sense to me that the supplying company should restrict the price 
war to the narrowest possible area so that as few people as possible are hurt. 

‘But the main point I want to make on that to you is: If my gasoline supplier 
would not help me pricewise after somebody else started a price war in my town, 
I just wouldn’t be able to stay in business. 

“That is why I can’t imagine how anyone pretending to speak for gasoline 
retailers would urge this committee to pass a law that would forbid an oil com- 
pany from helping a dealer at a time when he needs it the most.” 

Incidentally, Mr. Fager’s testimony must have come as quite a shock to the 
committee for they didn’t ask him a single question. 

I imagine if you were in Mr. Fager’s place you would feel the same way. 
S. 11, fer all practical purposes, if the law, would have prevented Mr. Fager’s 
supplier from coming to his assistance. 

The struggle over the passage of S. 11, so far as the oil industry is concerned 
is not a struggle between the big companies and their retailers, or a struggle be- 
tween retailers and jobbers or even a struggle between major oil companies 
and their independent service station customers. Instead it is a struggle between 
two systems of operating—the conventional operated station supplied by a major 
oil company and the large cut-price station supplied by distressed gasoline and/or 
independent refiners who are not in interstate commerce. SS. 11 will prevent 
competition of these interstate suppliers and their retailers versus those operators 
of large cut-price chains that do not do business across State lines. 


BUSINESS ADVANTAGE 


There are oil men—depending on how they are situated—who will endorse 
8.11. If you are a price-cutting retailer (and we have many thousands of them 
in the industry), you might well endorse it. If you are a refiner with stations 
in a single State in which your refineries are located, as in the case of Michigan, 
you might well say: 8. 11 is a good thing for your business. If you are a chain 
cut-rate operator doing business in a single State and competing against con- 
ventional interstate supplied stations, 8S. 11 is built for you. 

All of these men have one thing in common, which 8. 11 will prevent—the oppor- 
tunity to sell without hindrance at cut-prices against the interstate supplied 
retailer and jobber; until it becomes so costly, that such suppliers are ready to 
lower their price across the State or national market—and that will take a lot 
of waiting. 

We have heard much talk about the Michigan situation. Actually Michigan, 
as a State probably will benefit by S. 11, in that there are crude producers, 
refiners and cut-rate outlets throughout that State which will not be affected 
(bear in mind what Mr. Snow said), by the Robinson-Patman Act and therefore, 
not by the amendment of that act. But will the conventional retailers benefit? 
The only thing that has prevented extensive cut-price wars in Michigan has been 
the realization that those cut-rate stations, if they go down too far, will have 
the competition of conventional stations. 


PHENOMENAL GROWTH 


The Michigan Retailer Association, by its below-cost law, has not prevented 
price cutting, but it has tended to protect the unbranded station operators, whose 
growth in the State has been phenomenal—one company growing from a few 
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stations to many hundreds of stations in a period of approximately 6 years. Go 
to Michigan and you will find that this type of station is growing more than any 
other type of station in the State. 

We have also heard a lot about New Jersey. This long price war was started 
by self-serves, which after they were outlawed, became cut-price stations with as 
many as 24 pumps. They forced the suppliers off fair trade and caused reper- 
cussions to last even until today. Recent adoption of fair trade, plus the growth 
of automobile registration, has ameliorated this situation—but recent reports 
indicate that price cutting is starting again. Without supplier assistance, in 
those locations where the price wars were extensive, many of the conventional 
retailers would now be out of business. 


TYPICAL SITUATION 


There is one more price situation that I should mention and then I shall close 
this already long talk. This is taken from a news story from the January 11, 
1957, issue of the Wall Street Journal. I might say that it is typical of the same 
type of operation in California, Oklahoma, Kansas, Michigan, and other States 
where oil is produced and refined within the State boundaries. These are the 
kind of operations which will not be affected by S. 11, but which will force inter- 
state suppliers to cut prices to meet competition in good faith across the State or 
across the Nation depending upon how the FTC decides. 

Here is the story in part: 

“DENVER.— We're determined to sell a certain amount of gasoline—and we 
don’t care what happens.’ 

“Those militant words come from whitehaired E. M. Stringer, owner of Oriental 
Refining Co. here. They pretty well sum up a marketing philosophy that has 
made gasoline retailing one of today’s most volatile businesses. 

“Mr. Stringer touched off a gasoline price war here 18 months ago when he 
opened his first service station. He was selling gasoline at 23.9 cents a gallon, 
6 to 9 cents under the then prevailing prices. Today, Mr. Stringer operates 56 
stations—and the war still rages, interrupted now and then by a shaky truce. 


MARKETING INSIGHT 


“Pach time one of our competitors cuts his prices and begins taking some of 
our business,’ Mr. Stringer relates, ‘we build another station somewhere else.’ 
The war thus has spread throughout Denver’s suburbs and as far as Boulder, 
35 miles away. 

“The gasoline price war here in Denver started in September 1955. Its begin- 
ning, and subsequent course, offer an insight into a marketing battle that often 
appears chaotic and confusing to outsiders. 

“Leaning back from a battered wooden desk in a scarred wooden frame office 
near his refinery, Mr. Stringer of Oriental recalls how the fight started. 

“*For several years Oriental wasn’t in the service-station business but it sup- 
plied gasoline to three “cut rate” independent companies here in Denver. Then 
one of our competitors who probably had a small surplus of gasoline on his hands 
took over the three accounts. That left us with producing oil wells, a refinery to 
process the crude, and trucks to deliver the gasoline but no place to sell it.’ 


STRESS GAS SALES 


“Mr. Stringer says he then decided to set up his own service station. ‘We 
figured we could sell gasoline at 23.9 cents a gallon and make a profit. At the 
time major oil companies in the area were selling the fuel at about 30.9 cents a 
gallon for the regular grade.’ 

“Oriental’s service stations stress more gasoline pumping and less service. 
They consist mainly of one small wooden building with barely enough room for 
a cash register and a stove, and four gasoline pumps outside on a graveled drive- 
way. Total cost runs about $3,000 per station, compared with $40,000 or $50,000 
for the flashier modern stations. 

“*We do nothing but pump gasoline. Yon can’t even get air for your tires 
or your windshield wiped.’ Mr. Stringer boasts. 

“Oriental’s gasoline prices set off and immediate chain reaction. Other inde- 
pendents slashed their prices. Big-named companies did too.” 
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The extraordinary thing to me is that these conditions in the field have never 
been adequtely reported to the Congressmen and Senators who have been con- 
sidering the S. 11 principle for now over 2 years. The National Congress of 
Petroleum Retailers, whose offices are in Michigan, where they could see before 
them if they cared to look, have never at any time expressed even an opinion 
on cut-rate operations. 

CHAOTIC CONDITIONS 


They have always blamed major suppliers for the chaotic conditions in the 
field. They have wanted these suppliers to join together, which is prevented 
by the antitrust laws, to solve this problem. We believe, as leaders of the retail 
end of the industry—a leadership that they have been seeking for nearly 10 
years—they have woefully neglected the interests of the working retailer and 
have sought to bind him further by placing him at the mercy of the intrastate 
ceut-price operators by endorsing and lobbying for 8. 11. 

In fact, from the printed record over a period of years, it would seem that 
the Michigan association, which at present dominates the NCPR, actually has 
been working to protect the off brand and large low-price stations. At no time, 
as has been said before, has there appeared any material from either the NCPR 
or the Michigan association dealing with cut-price independently supplied sta- 
tions. Their attacks have instead always been directed aganst major suppliers. 
These suppliers, in their competitive difficulties may well be blamed for many 
of the difficulties of retailers, but they certainly cannot be blamed for all of 
them. 

SUBMIT FINDINGS 


Granting that the NCPR does not represent directly even a few dealers in the 
country, but is an association of associations, it was nevertheless its duty to 
either plead ignorance of the situation in the field or to submit its findngs to the 
retail members of its association membership. 

In all of the legalistic talk about S. 11, all of the varied attacks on suppliers, 
the leadership of the NCPR, has concealed the essential point of this fight—the 
aor ion of one part of the industry while leaving the other free. 

Until this point is cleared up, we must in justice to the working retailer, who 
is faced with the cut-price type of operation described, oppose the passage of 
S. 11 and H. R. 11, wth the hope that it will be given further study before it is 
forced on the retail operators of this country. 

Mr. Netuis. Do you know who publishes and edits this newspaper, 
Mr. Nerlinger ? 

Mr. Neruincer. It is edited and published by Mr. H. A, Inness- 
Brown, of New York City. 

Mr. Netuts. Now based upon your specific knowledge of the policies 
and principles, legislative recommendations and programs of the 
congress you represent, would you say that the Gasoline Retailer, in 
its editorials, its public statements, the actions of its editor and pub- 
lisher, insofar as you are personally aware of them, truly and ac- 
curately reflect the views of the majority of the organized service- 
station operators ? 

Mr. Nertincer. No, I would say that they do not reflect the views 
of the majority of the organized service-station operators. 

Mr. Roosrvett. Mr. Nerlinger, has there ever been any claim that 
they do? 

Mr. Neriincer. Yes, sir; it is purported that the Gasoline Retailer 
represents the views of the service-station operators. 

Mr. Roosrvetr. Purported by whom? 

Mr. Neriincer. Purported by major oil companies in statements 
made before congressional committees and in statements made at in- 
dustry meetings and the like. 

Mr. SuerHan. Has the editor ever made that statement ? 
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Mr. Nerurnger. I do not know that he has specifically made that 
statement, sir, but it has been indicated recently. For example, Mr. 
Dwight F. Benton, Standard Oil Company of Indiana, when testify- 
ing before the Kefauver subcommittee on Senate bill 11, made the 
statement, I believe 

Mr. Nexuts. Was that statement under oath, Mr. Nerlinger; do you 
know ? 

Mr. Nerurncer. Yes, sir; it was under oath. I think he referred to 
the Gasoline Retailer as the service-station operators’ own publica- 
tion. 

Mr. Hosmer. Do you know of any instance in which the editor or 
any agent of the Gasoline Retailer Publishing Co., and the newspaper, 
or anybody connected with it, has purported or stated that they rep- 
resent the whole industry ? 

Mr. Nertincer. I do not know of any such statement made by the 
publisher ; no. 

Mr. Hosmer. I think that is important. 

If I may, while I have the time, Mr. Chairman, I believe that the 
exhibit that was entered a moment ago is not the publication itself, 
but a reprint from the Gasoline Retailer, and I wonder if counsel could 
produce the original issue of the paper in lieu of the one that has been 
introduced. 

Mr. Neus. Yes, sir. 

Mr. Roosrvetr. Yes. 





The chairman will say that the committee would prefer to have the’ 


issue itself. I did not realize this was a reproduction. 

Without objection, the exhibit will be withdrawn, and if counsel 
has an exact issue, it will be made part of the record. Otherwise it will 
be withdrawn. 

Mr. Neus. I will supply those for the record, Mr. Chairman. I 
thought I had them with me, but evidently I do not. I have ample 
copies, however, of the publications. 

Now, Mr. Nerlinger, is that a copy of the Gasoline Retailer ? 

Mr. Nerutncer. This is a copy of the Gasoline Retailer—not the 
same issue, however, that you referred to—yes, sir. 

Mr. Roosrvetr. Is this an original copy and not a reproduction ? 

Mr. Neruincer. Yes, sir. It is not a reproduction; it is an original 
copy of the paper, and I want to introduce something in evidence in my 
testimony. 

Mr. Roosevett. The committee will be glad to accept it. 

Mr. Hosmer. Does it contain all the pages? 

Mr. Nerurncer. Yes, sir. 

Incidentally, this paper I hold is a publication dated January 18, 
1956. 

Mr. Nets. In addition to which, Mr. Chairman, I will supply for 
the record some 7 full copies containing every page of 7 issues. 

Mr. Hosmer. Can you make that for the file, Mr. Chairman, instead 
of the record ? 

Mr. Roosrevett. Yes; we will make that a part of the file, not the 
record. 

(The documents referred to will be found in the files of the sub- 
committee. ) 
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Mr. Netuis. I understood your question was as to whether or not 
we have any actual copies of the publication, and we do, Mr. Hosmer. 

Now, Mr. Nerlinger, you have said that there are major policy dif- 
ferences between the or ganized service-station operators and the posi- 
tions taken in this trade ‘publication. 

Would you describe in detail 1 or 2 major policy differences as they 
exist / 

Mr. Nertincer. Well, as long as we have had a National Congress 
of Petroleum Retailers Association, or as long as I have known any- 
thing about service-station oper: rators, one of their basic complaints 
has been the complaint of price discrimination which is used against 
them by their many supplying companies, and it is very logical, then, 
that the National Congress of Petroleum Retailers, at its last three 
annual conventions, has gone on the record, and at the last conven- 
tion, by unanimous vote, to support and sponsor a bill known as the 
equality of opportunity bill. 

Now, this latest such action was taken at a convention held in Wash- 
ington on August 19 through 24 of 1956, and there was strong support, 
unanimous support, for it. 

So this, then, was the obvious policy laid down by the policymaking 
delegates of the National C ongress of Petroleum Retailers assembled 
in convention. 

Mr. Surenan. That is the association you represent / 

Mr. NerRLINnGER. Yes, sir. 

Mr. Surenan. And that runs from approximately 25,000 to 30,000 
stations ? 

Mr. Nerurncer. Yes, sir; that is correct. 

Mr. Sueenan. And there are approximately 190,000 stations in 
the United States ? 

Mr. Neriincer. Yes, sir. 

Mr, Surenan. So you are representing approximately one-fifth or 
one-sixth of the stations ? 

Mr. Nerirncer. We are representing, Mr. Sheehan, basically the 
overwhelming majority of organized service-station operators, because 
the overwhelming majority of existing associations are today affiliated 
with the National C ongress of Petroleum Retailers. 

Mr. Roosrvetr. Then, the converse of that is that the majority of 
the stations are unorganized ? 

Mr. Nerurncer. Yes, that is right. 

Mr. Newuts. Do many of the unorganized station dealers attend your 
meetings? 

Mr. Nerurncer. Yes, sir; in a great many places. The unorganized 
nonmember dealers attend our association meetings and cooperate on 
policy matters. Many of them feel they do not have sufficient funds 
with which to continue to pay dues. 

Turnover is a big problem in our business. That is one of the basic 
reasons we do not have more service-station operators as members of 
our affiliated organizations. 

Mr. Surenan. Mr. Nerlinger, when you answered the question 
of Mr. Nellis, and I am doing this to clear up my own mind on this 
inference, you stated, or you led me to believe or I got the implica- 
tion—let us put it that way—that you represented the thinking of 
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the majority of the stations, and yet you only represent a small pro- 
portion of the stations ? 

Mr. Nerurneer. I did not indicate that, sir. I indicated that, of 
course, I spoke for my organization. 

Mr. Sueenan. All right; that is ali I wanted to get on the record— 
that you are speaking for your organization. 

Mr. Neruincer. Yes. 

Mr. SHeenan. But I think if you will check the record, the re- 
sponse was “the majority of the stations.” 

Mr. Nerurncer. “Organized service-station operators” was the ques- 
tion, Mr. Sheehan. 

Mr. SueeHan. May I pursue that just a little bit further, Mr. 
Nellis? 

How does one become a member of your association ? 

Mr. Neruincer. Well, most of our 

Mr. Sueenan. I am talking about an individual filling station 
operator. 

Mr. Nerurncer. Individual dealers ? 

Mr. SHeenan. Right. 

Mr. Neruincer. Our organization is a congress of affiliated service- 
station operator associations, and most all of our affiliated organiza- 
tions, I presume all of them, have membership application cards 
which are filled out, dues are paid, and they become members of their 
local organizations. 

Mr. Surenan. In other words, you really represent a State or a 
local association ; is that right ? 

Mr. Nertrncer. No, sir; I represent the national organization. I 
also represent the Retail Gasoline Dealers Association of Michigan 
in the capacity of executive secretary 

Mr. SHEeenan. Wait a minute; let’s not mix everything up here 

You are here for the National Petroleum Association ? 

Mr. Nerurncer. National Congress. 

Mr. SHEEHAN. National Congress? 

Mr. Neruincer. Yes, sir. 

Mr. SHreHan. Do individual gasoline-station operators directly 
belong to your association, as such ¢ 

Mr. Nerurncer. They belong to the National Congress of Petro- 
leum Retailers through their affiliation of their own local or State or- 
ganization. 

Mr. Surenan. In other words, your group is not made up of the 
individual gasoline-station operators belonging to and paying dues 
to your organization. Your organization here that you are now 
representing and talking for is made up of groups of either State or 
local associations ? 

Mr. Neruincer. Yes; we are a congress of affiliated associations. 

Mr. Surenan. All right; that is what I am trying to get at now. 
Now, let’s stick to the subject. Therefore, your members, then, are 
affiliated with you only through the State associations; is that not 
right ? 

Mr. Nertincer. I would consider that to be, Mr. Sheehan, tanta- 
mount to membership. 

Mr. Surenan. How, then, does the local or State association pay 
dues into your organization ? 
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Mr. Neruincer. On a per capita basis, based upon membership. 

Mr. SHEEHAN. On their membership ? 

Mr. Neruincer. Yes, sir; that is right. 

Mr. SureHan. Could you make available to the committee—be- 
cause we have required other people to do likewise—a list of your 
members ? 

Mr. Neruincer. I could not give you the individual names. I 
could give you copies of the certificates of affiliation that are filled 
out by the affiliated organizations with the National Congress of Pe- 
troleum Retailers. 

Mr. SHEEHAN. Well, then, Mr. Chairman, I recommend for your 
consideration, and the committee’s consideration, that we ask the 
various State associations, because, as you pointed out, this figure 
of 25,000 to 30,000, is quite nebulous, and I would like to know, accu- 
rately, what the organization might be comprised of. 

Mr. Roosrvert. The Chair will instruct the staff to secure from 
Mr. Nerlinger the list of the State and local associations which are 
members of the National Congress of Petroleum Retailers and their 
addresses, and the certificates of membership issued by them, to you. 

Mr. Hosmer. May we have the sources of revenue of the association, 
too? 

Mr. Roosrvett. The staff will also, then, write to each of these 
associations for substantiation of their membership list. At the re- 
quest of Mr. Hosmer, the committee would also request that you fur- 
nish the balance sheet reflecting the sources of revenue of the national 
congress. 

Mr. Neruincer. We will be glad to, sir. 

Mr. SHEEHAN. Just so you will understand that, Mr. Nerlinger, 
and to keep the proposition straight, you know that our committee 
has issued a subpena for the particular organization that you are 
talking about—what is the name of that paper ? 

Mr. Nerurncer. Gasoline Retailer. 

Mr. SHEEHAN. We did issue a subpena subpenaing their books, 
their records, their subscriptions, and who buys and pays for their 
various subscriptions, so we are not asking you to do anything that 
we have not already asked of the people that you are testifying 

Mr. Neruincer. We will be very, very happy to comply, sir. 

(The documents referred to will be found in the files of the sub- 
committee. ) 

Now, if I may continue, Mr. Inness Brown publishes and is editor 
of the Gasoline Retailer, and has vigorously opposed the equality-of- 
opportunity bill in a speech made here in Washington at the annual 
meeting of the Metropolitan Retail Gasoline Dealers Association on 
February 6, 1957, and in subsequent editorials and articles in his pub- 
lication. Not only did he oppose the legislative proposal, but the ac- 
cused the leadership of NCPR of concealing the facts as to how pas- 
sage of this bill would affect retailers. This accusation is, of course, 
completely untrue and unfounded, since NCPR has published several 
brochures analyzing this bill and has testified at several hearings be- 
fore congressional committees in support of the bill during the last 
two sessions of Congress. 

Incidentally, Mr. Chairman, at this point I would like to read from 
the record of the hearing before the Senate Subcommittee on Anti- 
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monopoly Legislation, chaired by Senator Kefauver, and cite a portion 
of the testimony of Mr. John S. Costello, past president 

Mr. Hosmer. Mr. Chairman, I do not like to interrupt, but the ques- 
tion was to state the issues upon which the association and this retail- 
er’s newspaper differ. And may we get to that, or are we going to 
cover a lot of other things? 

Mr. Netuis. Mr. Hosmer, this, as I understand Mr. Nerlinger, re- 
sponse will be specifically on that point. He is getting to that I 
believe. 

Mr. Neriincer. That is correct, sir. 

Mr. Costello, who is a service-station operator himself, testified on 
Friday, April 5, 1957, as follows. This is the statement of John S. 
Costello, member of the board of directors of the National Congress of 
Petroleum Retailers: 





Mr. Costetio. Mr. Chairman, I will be very brief. I am not only past presi- 
dent of the Metropolitan Retail Gasoline Dealers Association, I am now on the 
board of directors, as well as on the board of directors of the National Congress 
of Petroleum Retailers. I am also a working gasoline dealer. I operate two 
service stations with a partner in the metropolitan area of Washington, D. C. 

My desire to appear here was brought on by the fact that I have heard so 
much testimony before this committtee and read testimony before this com- 
mittee, as well as read in company publications, as well as read in the trade 
press, a speech that Mr. H. A. Inness Brown made before my association on 
February 6, 1957. 

First of all, let me explain this. The board of directors of my association felt 
that, when we considered S. 11, we should hear both sides. We realized that 
Mr. Brown was against the bill. 

However, we felt that we owed it to our membership that, if Mr. Brown 
wanted to come down before our midwinter meeting and give this talk, we 
should invite him. 

Mr. KeFravuver. You are talking about the midwinter meeting of the Washing- 
ton, D. C., dealers? 

Mr. CosTeLLo. That is true, sir; yes, on February 6. We invited him down 
so at least we would give our members an opportunity to hear both sides, not 
just give them what our side of the picture was. 

Mr. Brown did come down, and he spoke very vociferously against S. 11. 
That was his privilege. We did not curtail him in what he could talk about 
when he came down here. 

He took it upon himself to castigate the NCPR and its officers, which I felt 
was his prerogative, but, when he used our association as a pawn, as he did 
later on, we objected to it very vociferously. As you people know, he printed 
his speech in his magazine, which he owns. 

Senator Kerauver. What is the name of that magazine? 

Mr. CosteLLto. The Gasoline Retailer, sir. He also supplied it to the oil com- 
panies for use as they saw fit. 

As far as my association is concerned, we would like to get the record 
straight, and I would like at this time to read a resolution that was taken on 
March 12, 1957, by approximately 125 members of our association in a general 
membership meeting here in Washington. I would like to quote this and go in 
the record, if I may. 

Senator Keravuver. Alli right, sir. 

Mr. CosTELLo (reading) : 

“Whereas the Metropolitan Retail Gasoline Dealers’ Association, Washington, 
D. C., has labored unceasingly for the enactment of the ‘equality of opportunity’ 
bills, H. R. 11 and S. 11, for the past several years; and 

“Whereas the association conducted a vigorous campaign of assistance last 
year in securing passage of H. R. 11 (as H. R. 1840) in the House of Repre- 
sentatives; and 

“Whereas the Antimonopoly Subcommittee of the United States Senate are 
presently holding hearings on 8. 11: Now, therefore, be it 

“Resolved, That the Metropolitan Retail Gasoline Dealers’ Association does 
hereby unanimously reaffirm its position of endorsing its principles embodied 
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in the ‘equality of opportunity’ bills and does hereby pledge to continue its 
efforts with renewed vigor in securing the enactment of this sorely needed 
legislation.” 

Mr. Chairman, that resolution was passed unanimously without a dissenting 
vote on the evening of March 12, 1957. 

This is one thing that I would like to get straightened out as far as I am 
personally concerned. Doc Jordan, who is president of Shell, who appeared 
before this committee— 


I would like to say, Mr. Chairman, that it should be vice president 
of Shell. 


Senator Keravuver. That is Mr. Jordan of Shell who sent out the letter, a 
piece of paper, and called a meeting at Chicago? 

Mr. CostTe.LLo. That is true, yes, October 12. Before this committee he made 
the statement that the Gasoline Retailer is a dealer-owned publication. Noth- 
ing could be further from the truth. 

Senator Keravuver. You are talking about thise Gasoline Retailer, the things 
that Mr. Inness Brown owns? 

Mr. CosTELLo. Yes, sir. He made the statement that the publication belongs 
to the gasoline dealers of this country. I would like to say right here and now it 
belongs to the gasoline retailers of this country just about as much as the Russian 
newspaper Pravda belongs to the peasants of Russia. 

Mr. Roosevetr. Mr. Nerlinger, could I interrupt you at that point? 

Have you a reference for the committee to the statements that are 
referred to by Mr. H. A. Inness Brown, from which this quotation is 
taken ? 

Mr. Nerurncer. I did not understand the question, Mr. Chairman. 

Mr. Roosrvetr. The statement that you are reading from says that 
Mr. Inness-Brown made the statement the Gasoline Reailer was owned 
by retailers. 

Mr. Neruincer. No, sir; Mr. Costello says Mr. J. G. Jordan of 
Shell alluded to that in his testimony. 

Mr. Roosevett. Oh. 

Mr. Nerurncer. May I continue with that? 

Mr. RooseEvett. Yes, sir. 

Mr. NERLINGER (reading) : 

I would like to say right here and now it belongs to the gasoline retailers of 
this country just about as much as the Russian newspaper Pravda belongs to the 
peasants of Russia. That is my personal opinion. I am entitled to it. 

It is privately owned, and the only connection that I can see between the 
Gasolin Retailer and the dealers of this country is the connotation in the words 
of the name of the paper, “The Gasoline Retailer.” It has no significance what- 


soever, and I object to it very much. 
That concludes my statement, sir. 


Mr. Hosmer. Excuse me, was that Mr. Costello speaking? 

Mr. Neruincer. Yes, sir; that is correct. 

Mr. SueeHan. And he was also giving, as he said, a personal 
opinion 

Mr. Neruincer. Yes, sir; that is correct. 

Mr. Nexus. Now with respect to that personal opinion, Mr. Ner- 
linger, have you you ever discussed the same subject with other mem- 
bers of your association, and do you know of their opinion concerning 
that particular matter ? 

Mr. Neruincer. Well I would say, based upon this one policy mat- 
ter we are talking about, that it is the very strong opinion of our affili- 
ated organizations that Mr. Brown has not represented the position 
of the organized retailers of the Nation in aes to this matter, 
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and that in fact has done a disservice to the organized retailers of this 
Nation and to all service-station operators, for that matter, by fur- 
nishing to the oil companies copies of his speech, which have been 
widely circulated and which, in our opinion, contain misstatements of 
fact as to what the bill would do. 

Mr. Roosevett. Just a second, please. 

What I think is important to this committee is that this complaint 
that lies before the committee with relation to Mr. Inness Brown, has 
to do with Mr. Inness Brown’s statements inasmuch as they are 
alleged to be misrepresentative. And up until this point, the testi- 
mony which you have presented to the committee is not a statement 
concerning Mr. H. A. Inness Brown’s newspaper. 

Mr. SHeenan. Right, Mr. Chairman. 

Mr. Roosevetr. And as far as Mr. H. A. Inness Brown’s personal 
opinions are concerned, why, you may digress with them, but cer- 
tainly this committee, and, 1 think my colleagues will agree with me, 
is in no position to simply make a forum for the exercise of your dis- 
agreement with Mr. H. A. Inness Brown’s personal opinions. 

I do not deny you the right to make those, but this 1s not the pur- 
pose of this committee. 

The chairman is going to have to rule that unless we come down 
to specific points, with relation to Mr. H. A. Inness Brown, the com- 
mittee is not prepared to hear further testimony on your disagree- 
ment with Mr. H. A. Inness Brown. You may do that outside of 
this committee. 

Mr. Nerurncer. Yes, sir. I understood the question, however, to 
be: Do you know of certain specific policy differences that Mr. H. A. 
Inness Brown and the gasoline retailers had. 

Mr. Hosmer. Mr. Chairman, may I suggest that he list those policy 
differences without editorial comment? 

Mr. Roosevett. I think we must get down to specific policy differ- 
ences now, and not to individual opinions, and counsel will proceed 
with that understanding. 

Mr. Neus. Mr. Chairman, the question that was put at the time 
Mr. Nerlinger began to testify was described in detail—the major 
differences in policy between you, as representative of the organized 
petroleum retailers and the Gasoline Retailer. 

Mr. Roosevett. We did not get that, we got a question of personal 
opinion, a difference of opinion. 

Mr. Netuts. Now, insofar as the major difference between you and 
that publication is concerned, you have testified that it relates to S. 11 
and H. R. 11; is that right? 

Mr. Neruincer. That is right. That is one of the basic differences ; 
yes, sir. 

Mr. Sueenan. Mr. Nellis, may I interpose at this point that we, 
as a committee here, are not hearing the facts on S. 11. That is be- 
fore the House Judiciary Committee, and if you have any differences 
with Mr. Inness Brown on his interpretation, you should relate that 
to the House Judiciary Committee, not here. 

Mr. Netuis. That is correct, Mr. Sheehan. However, there is some- 
thing going into evidence, which I propose to inquire about, which I 
think will make that point clear. 

Mr. Suerenan. That is what the chairman asked, that we get the 
specifics. 
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Mr. Roosevetr. Counsel will proceed. 

Mr. Netus. Now, specifically, on the difference which you have 
testified about concerning S. 11, are you familiar with a poll con- 
ducted by the publication the Gasoline Retailer? 

Mr. Neruincer. Yes; I am. 

Mr. Newuis. Would you look at this document and see if this it is? 

Mr. Neruincer. Yes, sir; that is. 

Mr. Nexis. Would you read it for the committee, please? 

Mr. Hosmer. Mr. Chairman, I am going to object. The document 
speaks for itself, unless you have some specific particular question 
about it. We all have copies of it here, I believe. 

Mr. Nexus. Do you have copies of it? 

Mr. Hosmer. I have. 

Mr. Rooseveit. Yes. 

Mr. Hosmer. I do that on account of the time. 

Mr. Nexus. All right, Mr. Hosmer. 

Now, Mr. Nerlinger, please tell us whether you were present at the 
meeting which you have referred to on March 12, 1957, of the Metro- 
politan Gasoline Retail Dealers Association ? 

Mr. Neruincer. Yes, I was present at a meeting of the Metropoli- 
tan Retail Gasoline Dealers Association here in Washington at the 
Lafayette Hotel on March 12, 1957. 

Mr. Nexus. About how many dealers were in the room at the time? 

Mr. Nerirncer. I would say approximately 125 were present. 

Mr. Neuuis. Did you personally ask for a show of hands as to the 
number of dealers present who received the publication known as the 
Gasoline Retailer ? 

Mr. Neruincer. Yes, sir; I did. 

Mr. Nexuis. What was the response ? 

Mr. Neruincer. I would say there were about 75 dealers that raised 
their hands. 

Mr. Newuis. Did you then ask for a show of hands as to the num- 
ber of dealers who actually, themselves, paid for issues of the Gaso- 
line Retailer that they had received ? 

Mr. Neruincer. Yes, sir; I did. 

Mr. Netuis. And what was the response to that ? 

Mr. Neriincer. I would say that approximately 6 to 10 dealers 
in the hall raised their hands. 

Mr. Nexuis. Have you ever attended any other meetings of service 
station operators where the same question was asked by you or any- 
one else ¢ 

Mr. Neruincer. Yes, sir. I attended two other meetings where that 
was asked. One was at Detroit, Mich., on, I believe it was, February 
6, 1957. There were about 175 dealers present. I would say about 
120 to 125 of them indicated they were receiving the publication, and 
only about 40 of them indicated that they were actually paying cash 
subscription to receive it. 

Then again, on, I believe it was, March 7, 1957, at Bay City, Mich., 
I spoke to a meeting. I would say there were approximately 35 
dealers present with about 20 of them indicating that they were 
receiving the Gasoline Retailer, and again, about half a dozen indi- 
‘ating that they were paying a cash subscription to get it. 
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Mr. Newuis. Have you made any atempt to ascertain whether those 
percentages are roughly the same in other affiliated organizations of 
NCPR? 

Mr. NerurNncer. We have heard from time to time from various 
of our affiliated associations that it is surprising that a large number 
of dealers inquire as to why they continue to receive the Gasoline 
Retailer when they are never asked to pay for it. 

And incidentally, I have a wire here on that point. In the last 
issue of Mr. Inness Brown’s publication, April 3, 1957, there was an 
article explaining the results of the poll that resulted from the card 
which was introduced here, and one of the articles written in was 
from a Mr. James B. Vincent of Ada, Mich., who, in fact, stated that 
he agreed wholeheartedly with Mr. Brown’s position and voted ac- 
cor ding to the story on the postal card to oppose the bill. 

Now, I want to point out, incidentally, although Mr. Hosmer says 
that you have copies of the survey card, that the first question w hich 
was asked on the card was, of course, in our opinion a very loaded 


question. And this gentleman apparently—may T quote the question, 
7 
sir 


Mr. Hosmer. Yes. 
Mr. NERLINGER (reading) : 


Are you in favor of Senate bill S. 11 (if it prevents your supplier from com- 
ing to your assistance when you are competing with a price cutter or are in 
a price war) ? 

Well the answer would be obvious. Of course, we maintain strongly 
that that is not what happens. 

So apparently this gentleman checked “Yes” and returned the card. 
I received this wire from this gentleman today, addressed to me, John 
Nerlinger, Jr., Willard Hotel, Washington, D. C.: 

I wrote to The Gasoline Retailer opposing S. 11—see issue of April 3— 
because Mr. Brown’s editorial did not give me the true picture. I have just 
read S. 11 and realize that I was misinformed by the same editorial. I wish to 
retract my letter to The Gasoline Retailer and go on record as favoring S. 11 as 
the only protection I as a small-business man have against monopolistic control. 


Incidentally I have received The Gasoline Retailer 4 years and have never been 
asked to pay for it. 


JAMES B. VINCENT, Ada, Mich. 


Mr. SHEEHAN. May I ask this question, what kind of a service 
station does he operate! ¢ 

Mr. Neruivcer. I do not know what brand he handles, sir. 

Mr. Sueenan. Mr. Counsel, what point is being made here? 

Mr. Netuis. I think the point is evident. I would not like to com- 
ment on the testimony, I think it speaks for itself. 

Mr. Sueenan. I do not think so. I cannot see any relation, he has 
not charged anyone with anything yet 

Mr. Nexus. I have more questions : along the same line. 

Mr. Surenan. I amsorry, I should have waited. 

Mr. NE tis. The purpose of this testimony, if you would like to 
know what it is, is to give the committee an opportunity to hear a 
complaint lodged by a “responsible segment of the retail petroleum 
industry to the effect that a publication in trade, which calls itself 
The Gasoline Retailer does not represent the views of the organized 
service station operators. 
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Mr. SueewHan,. No one on the committee here thinks it does. What 
isthe point? Mr. Brown may say he does, and he may say he does not, 
we do not know. 

Mr. Nexis. I think a judgment on all of this should be reserved 
until Mr. Inness Brown testifies. 

Mr. Hosmer. Mr. Chairman, can we get down to more instances 
in which there is a difference of viewpoint between this association 
and The Gasoline Retailer and then let the committee decide for 
itself from that, without the editorials ¢ 

Mr. Roosrvevr. As I understand the point of counsel, counsel is try- 
ing to prove, or to show, that the complaint is that-— 

Mr. Nexus. That the—— 

Mr. Roosrvevr. If counsel will wait for a minute, and let me finish 
my own sentence—that the Gasoline Retailer is actually not receiving 
the subscriptions from the retail dealers to whom it sends the news- 
paper or the paper, and that, therefore, they are not in a position to 
say that they represent the retail trade. is that the correct thing 
that you are trying to show through this testimony ? 

Mr. Neuus. Mr. Chairman, that is part of it. The other is I 
think, evident, and that is that a responsible segment of the re- 
tail industry has a complaint to lay before this committee, which I 
think is wholly within this committee’s jurisdiction, in terms of 
determining whether or not there are influences in the distribution 
of petroleum which do not stem from the sources they purport to 
stem from. 

Mr. Rooseverr. All right, let’s proceed to see these influences. 

Mr. Neus. Have you completed your statement on that? 

Mr. Nertincer. On that particular phase; yes, sir. 

Mr. Nexus. Now, I want to ask you about something that has 
nothing to do with S. 11 or H. R. 11, and this relates to a pilot survey 
of the financial plight of retail dealers. 

Do I understand that there was another major difference in policy 
between your organization and the publication involved ? 

Mr. Nerurncer. Yes, sir. 

Mr. Netuts. With reference to this pilot survey / 

Mr. Neruincer. Yes, there definitely was. 

Mr. Nexus. Would you please explain the circumstances to the 
the committee ? 

Mr. Nervincer. Well, the National Congress of Petroleum Retail- 
ers conducted a pilot survey on service station operational costs in 
1954, based upon the operations for the calendar year 1953. The sur- 
vey was conducted by Mr. Herbert S. Higgins, certified public ac- 
countant of Toledo, Ohio, and questionnaires such as this one, Mr. 
Chairman, which I offer for the record, were distributed to affiliated 
associations for distribution to their membership. 

Results of this pilot survey were released on June 29, 1955, together 
with an official NCPR bulletin, which I will also submit for the 
rec ord. 

Mr. Roosrvert. The exhibits will be accepted without objection. 

Mr. Netuts. Before you go ry Mr. Nerlinger, I would like to offer 
the telegram from Ada, Mich., to which you refer red. 

Mr. Roosrverr. The telegram will be accepted for the record. 

(The telegram referred to is as follows :) 





set At Pi eR A 
sex eee nae alee ieee — 


' 
} 





120 DISTRIBUTION PRACTICES IN THE PETROLEUM INDUSTRY 


GRAND Rapips, MicuH., April 10, 1957. 
JOHN NERLINGER, JR., 
Willard Hotel, Washington, D. C. 


I wrote to the Gasoline Retailer opposing S. 11—see issue of April 3—because 
Mr. Brown’s editorial did not give me the true picture. I have just read S. 11 
and realize that I was misinformed by the same editorial. I wish to retract my 
letter to the Gasoline Retailer and go on record as favoring S. 11 as the only 
protection I as a small-business man have against monopolistic control. Inci- 
dentally I have received the Gasoline Retailer 4 years and have never been asked 
to pay for it. 

JAMES B. VINCENT. 

Mr. Neruincer. The results of the pilot survey were released on 
June 29, 1955, together with the official NCPR bulletin which I have 
submitted for the record. 

With respect to average income of service-station operators with 
investment required and hours worked to earn such income, and with 
respect to the average hourly income of service-station operators, this 
pilot survey showed the following and I would like to just read the 
conclusion, if I might, what the survey shows with respect to average 
income of service-station operators with investment required and 
hours worked to earn such income, and with respect to the average 
hourly income of service-station operators. 

The average income of the 150 service-station proprietorships whose 
operating data was surveyed was $4,911.80 for 1953, before any pro- 
vision for interest return on invested capital and before any provision 
for proprietors’ compensation for services and labor. 

The 150 proprietorships was $1,570,957.55 equal to an average of 
$10,473.05 for each such proprietor. <A return of 6 percent interest on 
the average invested capital would be $628.38, leaving average net 
income after such provision but before any provision for proprietors’ 
compensation of $4,283.42. 

In the 150 proprietorships surveyed, the proprietors worked a total 
of 625,539 hours in 1953, or an average of 4,170 hours for the year. 
Allowing $1 an hour for the hours worked or an average of $4,170 
for 4,170 average hours worked by each such proprietor, the average 
net income after such provision becomes $113.42 for the year. 

The net income of $4,283.42 after provision for interest on invested 


capital, and before any provision for proprietors’ compensation is 


equal to $1.02 for the average number of hours worked. 

Now in November 1955, as a member of the service station advisory 
committee of the American Petroleum Institute, I was privileged to 
present this survey and its findings to a meeting of said committee held 
in San Francisco. The members of this committee include marketing 
officials of major supplymg companies, jobbers, retailers, and associa- 
tion executives. 

On December 7, 1955, the Gasoline Retailer published an editorial 
roundly condemning NCPR for bringing the results of this survey 
before the API committee meeting. I would like to submit a copy of 
this editorial for the record at this time. 

Mr. Roosevert. The exhibit will be accepted, without objection. 

(The documents referred to are as follows :) 


[The Gasoline Retailer, December 7, 1955] 
NCPR Cost Survey 


A number of members of the service station advisory committee of the Ameri- 
ean Petroleum Institute’s division of marketing were at a luncheon given for 
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those of the committee who wanted to make an inspection tour of a number 
of service stations at the API annual meeting in San Francisco. Some of them 
were discussing the meeting on the previous day of the service station advisory 
committee. 

Their talk centered around the presentation by John W. Nerlinger, Jr., execu- 
tive secretary of the National Congress of Petroleum Retailers, of a pilot survey 
of service station operating costs and profits conducted by the dealer congress, 
which showed the average service-station operator working about 80 hours a 
week for an income of around $1 an hour. The men who were talking were 
friends of the NCPR representatives—men who have made sincere efforts to 
improve the lot of the station operator through the retailer advisory committee. 
But they were worried. One jobber appeared to sum up the feelings of the others 
present when he said, of the NCPR representatives : 

“They ought not to present operation figures which we can’t believe. I want 
to work with them. I havea personal interest in improving the status of service- 
station operators, but I can’t back them up when they give us figures like that. 
I can’t believe they are being honest with us.” 

There followed a discussion on how the figures ‘“‘were off.” Some said they 
must be based upon the records of unsuccessful dealers. Others said they pos- 
sibly didn’t give proper consideration to TBA and paid service sales. No one 
was sure exactly what was wrong, but they were sure from their own experience 
in the field that these figures did not represent anything near a true economic 
picture of the service station operator in this country—the unsuccessful ones, 
perhaps, but not a cross section of dealers. 

The feeling was that NCPR had brought to the advisory committee—and is 
giving to congressional committees and the general public—an inaccurate ap- 
praisal of the dealer’s economic condition and is asking that this inaccurate 
appraisal be used as the basis for reforms to improve the dealer’s lot. You 
just can’t base constructive action on a false premise, they contended. 

This whole situation is extremely unfortunate, not only for NCPR and the 
retailers they represent, but for all segments of the industry. We do not 
believe for a minute that NCPR set out to “rig” its survey. What we are 
afraid happened was that it was not adequately controlled. The questionnaires 
were simply sent out to affiliated associations for distribution to dealers who 
were asked to fill them out. 

There was no method of control to insure that the questionnaires were dis- 
tributed to a cross section of dealers, or that a representative group of those 
who received them in any given community filled them out. Most of them 
could have been filled out by the chronic complainers, the poorest operators 
economically, and NCPR would have no way of knowing. When Dun & Brad- 
street makes such a survey it handpicks a representative cross section of deal- 
ers and has them interviewed personally. 

But it is not our purpose to analyze the NCPR survey here. We merely 
want to point out that if NCPR hopes to secure the cooperation of jobbers and 
major company suppliers in working for better economic conditions for re- 
tailers it must be absolutely sure of the data it presents as a basis for asking 
reforms. 

Certainly some reforms are needed. Certainly the economic conditions of 
many of our dealers are bad enough to present a convincing picture. There 
is no need, or room, for making the picture look worse than it is. 


[Official bulletin ] 


NATIONAL CONGRESS OF PETROLEUM RETAILERS, INC., 
Detroit, Mich., June 29, 1955. 


NCPR Cost Survey COMPLETED 


Statistical information on the income, investment and hours worked by 
service-station operators was released this week by the National Congress of 
Petroleum Retailers with publication of its pilot survey of service station oper- 
ating data. 

The 150 proprietorships surveyed earned an average of $4,911 in 1953 before 
any provision for proprietor’s compensation and before any provision for inter- 
est return on invested capital. The proprietors worked an average of 4,170 
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hours during the year which is slightly in excess of 80 hours per week. for 52 
weeks, and their total compensation with no provision for interest on invested 
capital was equal to $1.18 per hour for the hours worked, the survey shows. 

The average invested capital of the 150 proprietorships was $10,473, and 
assuming a 6 percent return on this capital in the amount of $628.38, the net 
income remaining for the 4,170 hours worked was $4,283 equal to $1.02 per hour. 

The survey showed that the average weighted margin on all grades of gaso- 
line earned by the businesses surveyed was 5.95 cents per gallon and that the 
overhead expenses allocable to gasoline without any provision for operators 
compensation or interest was 6.03 cents per gallon. Allowing 6 percent on in- 
vested capital and $1 per hour for the operator’s time, the operating expenses 
allocable to gasoline are shown as 7% cents per gallon. 

The survey states that the margin received on gasoline was thus insufficient 
to meet operating expenses allocable to gasoline without any provision for pro- 
prietor’s compensation or interest and that the entire compensation of the 
proprietor must come from sales of merchandise and services other than 
gasoline. 

The accountant’s comments showed that the stations surveyed were above 
average in annual gallenage and sales by approximately 75 percent and con- 
stituted a cross section of larger and better stations. 

Spokesmen for the National Congress of Petroleum Retailers stated that they 
were alarmed by the low net income for the long hours and large investment 
required in the service-station business and were particularly disturbed by the 
showing that average gasoline margins are below the retailers’ cost of doing 
business. 

“This survey shows that the operator must make his living from products other 
than gasoline and it gives new impetus to our drive and insistence that the 
operators shall at least be free to handle the TBA (tires, batteries, and acces- 
sories) items on which they can make a living. With gasoline margins below 
the subsistence level, a free market in other service-station merchandise is more 
important that ever before,’ John W. Nerlinger, Jr., secretary of NCPR com- 
mented. 

This survey will be reviewed in its entirety at the ninth annual session of 
NCPR which will be held in Detroit on August 21 through 26, 1955. 

JOHN W. NERLINGER, Jr., 
Secretary, 
WILLIAM D. Snow, 
General Counsel. 





Prror SuRVEY OF SERVICE STATION OPERATING DATA 
Herbert 8S. Higgins, Certified Public Accountant, Toledo, Ohio 


PART I. DESCRIPTION OF THE SURVEY, TESTS OF VALIDITY AND EXCLUSIONS, AND 
SIGNIFICANCE OF ATYPICAL FACTORS 


A. Description of the survey 

This report is submitted in response to the request of the National Congress of 
Petroleum Retailers for a pilot survey of the following: 

1. Service-station operating costs and ratios. 

2. Service-station operating costs and expenses allocable to gasoline per gallon 
of gasoline sold. 

3. Average income of service-station operators with investment required and 
hours worked to earn such income. 

4. Average hourly income of service-station operators. 

Our report is based on financial and operating data for 1953 supplied and 
verified by service-station operators in the form of completed questionnaires 
and transmitted to us by the National Congress of Petroleum Retailers. 

The questionnaire form was based on the cost survey questionnaire previously 
developed to meet requirements for a valid cost survey under the Michigan Below 
Cost Sales Act, with some additional questions being added for the purpose of 
ascertaining operating ratios for products other than gasoline. 

The questionnaire forms were mailed to affiliated associations for distribu- 
tion to their members by the National Congress of Petroleum Retailers and 
the first 200 questionnaires returned were submitted to us to be used as the 
basis for this pilot survey. 
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B. Tests of validity and exclusions 


We applied the following initial tests to these questionnaires: (1) Verifica- 
tion, (2) completeness, (3) internal consistency and probability, and (4) simi- 
larity of type of organization. 

Verification.—All surveys submitted bore the signature of the proprietor, 
partner, or principal officer of the subject business and all were sworn to before 
a notary or certified by the accountant keeping the records of such business. 

Completeness.—Of the 200 questionnaires, 187 were complete with respect to 
all material questions. In 13 questionnaires, questions with respect to distribu- 
tion of income or costs and expenses were unanswered, and these 13 question- 
naires were excluded from consideration. 

Normaltcy, internal consistency, and probability—Three questionnaires were 
excluded from consideration because the cost of sales shown in the question- 
naire was in excess of total sales. While it is recognized that cost of sales can 
exceed receipts from sales in the service-station business due to unusual cir- 
cumstances such as inventory losses through theft, embezzlement, or loss of 
gasoline in the ground, it was decided to disregard questionnaire forms reflect- 
ing such misfortunes. 

Three additional questionnaires were excluded from consideration because of 
internal conflicts and improbabilities. 

Similarity of type of business organization.—Of the 181 questionnaires which 
met the tests of verification, completeness, internal consistency, and probability 
described above, 6 were from corporations, 25 from partnerships, and 150 from 
individual proprietorships. With respect to both corporations and partner- 
ships, the number of accepted questionaires was deemed too small to be repre- 
sentative or to permit generalization; hence, the totals, ratios, and conclu- 
sions presented in this report deal entirely with the individual proprietorships 
and are based on the operating data of same. 

C. Atypical factors and their significance 

The accepted forms from the individual proprietorships came from 15 States, 
but a disproportionately large percent of them (36 percent) are from the 
Detroit marketing area, where dealers’ margins on gasoline were approximately 
0.4 cents higher during 1953 than the national average; hence the average 
margin shown in the survey is above the national average for 19538 as reflected in 
other studies. 

There are two other important respects in which the averages arrived at in 
this study exceed the national averages for the service-station business, namely 
(1) the total sales, and (2) gallonage. The average annual sales of businesses 
studied in this survey was $99,353 in contrast to average service-station sales 
reported in Department of Comerce census reports and other studies of $50,000 
to $60,000 a year. Likewise, the average gallonage of the stations considered in 
this study of 252,098 gallons is approximately 75 percent above the average 
gallonage of all stations in the United States for 1953. 

Thus conclusions pertain to stations having average annual sales of approxi- 
mately $100,000 and having average annual gasoline gallonage saes of approxi- 
mately 252,000 gallons and receiving an average margin on gasoline slightly 
above the national average for 1953. To the extent that stations having smaller 
sales in dollars and gallons are unable to match the efficiency or economy of 
the relatively larger business volumes reflected in this study, national average 
operating costs could reasonably be expected to be higher than those disclosed 
in our study, and likewise average annual income and hourly income to the 
operator could reasonably be expected to be lower than those disclosed in this 
study. 


PART II. WHAT THE SURVEY DISCLOSES WITH RESPECT TO SERVICE STATION 
OPERATING COSTS AND RATIOS 


By tabulation and consolidation of material contained in the accepted ques- 
tionnaires, a consolidated profit and loss statement for the 150 individual pro- 
prietorships studied was prepared. Such profit and loss statement is repro- 
duced on the following page, showing the total for all stations for each account 
and also such figure expressed in percent of gross sales. 

This consolidated statement shows the average operating costs and expenses 
for the 150 stations to be 20.1 percent, exclusive of any provision for return on 
invested capital and exclusive of any provision for proprietors’ compensation 
for labor and services. 

92285—57—pt. 1——_9 
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See consolidated profit and loss statement for 150 service station proprietor- 
ships for 1953 on the following page. 


Consolidated profit and loss statement for 150 service-station proprietorships 




















for 1953 
Percent 
Amount of gross 
receipts 
Income: 
Gross receipts from sale of gasoline._.................---------.--.--------- $11, 371, 751.30 }....._.... 
Gross receipts from sale of other merchandise and services...........-..--.| 3, 531, 297.03 }|...._____. 
WOers grees Peeniews... . 2. 6252s 2k... So stcstcuue --.----.--| 14,008, 048. 42 Pera 
Cost of sales: 
Cost of gasoline sold- ps esther eens ae so was ae 9, 119, 325.68 }.......... 
Cost ot other merchandise and services.____-..._-..-.--------- wd 2, 050, 431.42 |_......... 
Total cost of goods sold__............--.---.--- il -------| 11, 160, 757.10 75 
Gross profit on gasoline... -- Ste f judd 2, 252, 425.71 We Jol 
Gross profit on other merchandise BAO Kolinevacsiacmainennde 1, 480, 865. 61 |_....._.. 
NR ee oe oercreritane cms amie oy doh os rein : 3, 733, 291. 32 25 
Other costs and expenses: Seer ited . 
Wages, commissions, and other empentne pels to onplgen (other 
than to proprietor) Pe eee da tee yes ; 1, 614, 541. 35 | 10.8 
_____ SECURE Ea ee dbinad a ssi siete Seca 1 421, 436. 42 2.8 
Electricity, gas, water, and telephone... _- $30 eee staenhesPeneeees-al 122, 570. 22 f 
Station supplies, ee and cle. _——s supplies nine smite 151, 465. 67 1.0 
Heat- Gubpeeneonnabent é ; 18, 016. 86 os 
Payroll taxes____- bina in : Sethe 35, 459. 93 a 
State and city taxes included in sales total______- 165, 014. 33 1.1 
Depreciation on buildings. - nt edecreeteresbabien nhs acd h igecl du went has 2 21, 628. 55 c 
Depreciation on equipment _. 80, 297. 78 6 
Repairs to building, drivew ay s, and equipment weedy we 30, 348. 00 a 
Insurance - - - ; 67, 555. 68 5 
Real estate and personal property Eee Ss cnietll tenia ahh is teense 27, 807. 45 ‘2 
Licenses. Bae oe : 4 ouldans dhtas chem 6, 616. 90 a 
Interest on business indebtedness_.__._______ Lé bh heeled. debleas 19, 583. 83 7 
All other expenses. = nerd ote asi hia ah acebnaigey ina minal ae 3 214, 177. 67 1.5 
Total of other costs and expenses. -------.- 5 main @ celine ates ieee Sdeagd 2, 996, 520. 64 1 
Net profit before any provision for proprietor’s drawing or any compensation “T5laa lene ett (LP 
to proprietor and before any return on net capital invested--._..._......._.. 736, 770. 65 4.9 
6 percent on invested capital of $1,570,957.55_ ...__.---. cicacinaiadhin anes aiahenind OE, WO Nein enesa 
Net income after provision for interest on net investment_- 642, 513. 20 4.3 
Proprietors’ compensation for services and labor at $1 an hour for hours worked | 
ea enh on ab hicn Gn eeknmeenbeee diego 625, 539. 00 eae 
DE ROA CINE TUN UNNI, 5 «5 sn as on die on eet cee ednaeo cons | 16, 974. 20 | aa 








1127 stations were operated by lessee retailers and paid rent included in this total. 23 stations were 
owned by the operator, and no rent figure for these 23 stations is included. 

2 Since only 23 operators owned their stations, this figure is for 23 questionnaires only. 

3 As itemized in the questionnaires, this included such diverse items as service car expense, advertising, 
office expense, legal and accounting expense, etc. 


Note.—See profit and loss statement for average of the 150 proprietorships on the following page. 
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Consolidated profit and loss statement for 150 service station proprietorships 
divided by 150 to show average for such proprietorships 


Income : 
Gross receipts from sale of gasoline__.....-..__--.------..... $75, 811. 68 
Gross receipts from sale of other merchandise and services... 23, 541.98 
DatRL SORE DANAE. icctchrineedvinonetionnmintianemitiendiiien 99, 353. 66 
Cost of sales: 
I A I I a ail hs il ce ih telat Hina ee ade i aia 60, 795. 51 
Cost of other merchandise and services.................---.-. 13, 669. 54 
"EOE CUS Ce ROI GONE nc situncitccntniebpnceemnsiatqnetitpinieindiaaeeamaandiaiet 74, 465. 05 
CRC TE Rs A rhe ccc cinta dsitnndi since 15, 016. 17 
Gross profit on other merchandise and services_._._._._._..--... 9, 872. 44 
NO) OG BN as nncineisitiraqemiielnctcntititaialaiiainhbieadtiaibaaiiile 24, 888. 61 


Other costs and expenses: 
Wages, commissions, and other compensation paid to employees 


NRIs SIRI <i: BEIRUT I nica ccemaiancoeaeeeenthniacisibsaieahcinehiibiemmsigmaminti -. 10,763.61 
I iinici cisti pn eine Geis hteip tp pe alacant in tte nlcllaahgtcaidinieiliaib ina ta 2, 809. 58 
Electricity, gas, water, and telephone_____-__--_.-.__...._.. 817.14 
Station supplies, laundry and cleaning supplies_.._.cu._....__ 1, 009. 77 
MOOS cht mene itdiesategacserecds staid ines bichintaiteabiiihen dickies dteatibtthiahabtlnnktt 120. 11 
BATTLE - 50 TO scan cibivaseinidennis tithtnlencthcarientatalenbaletahth ctencitccth i latiniisilcshlepa, Mibbiat 236. 40 
State and city taxes included in sales total................. 1, 100. 10 
Depreciation on building#.....~..66..2455. ses ee: 144. 19 
Depreciation On eC@UIDMCO ids coin cscsunds nei dices isene 535. 32 
Repairs to building, driveways, and equipment__.........._. 202. 32 
TRAUIG IEG 006i css nheibiinstbaksicsndeid ibaa cibiethn Maeda 450. 37 
Real estate and personal property taxes__.....-....--.-..... 185. 38 
MN ii ceicaesnslt esas ap api ioe ae inn 44.11 
Interest on business indebtedness.._.......-..---..--.--.-... 130. 56 
Mall. CURE CORDON 6 cis a Gihd tha nc dtttind bikers itethitinldetindlbinllbtnds 1, 427. 85 

Total of other costs and expenses.._.......-...--... 19, 976. 81 


Net profit before any provision for proprietor’s drawing or any 
compensation to proprietor and before any return on net capital 


RUC ini stains sins apes etnies haha niece lsh icine gaan lads hails 4, 911. 80 

6 percent on invested capital of $10,473.05_...-----_-------.-.-___ 628. 38 

Net income after provision for interest on net investment____ 4, 283. 42 
Proprietors’ compensation for services and labor at $1 an hour for 

hours worked (total hours worked 4,170) -....-..-----_______. 4, 170. 00 


Net income after such provision. ..............--.-________ 113. 42 
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PART Ill. WHAT THE SURVEY SHOWS WITH RESPECT TO SERVICE STATION OPERATING 
COSTS AND EXPENSES ALLOCABLE TO GASOLINE PER GALLON OF GASOLINE SOLD 


The 150 individual proprietorship service stations in the group surveyed sold 
a total of 3,252,098 gallons of gasoline or an average of 252,098 gallons per 
station in 1953. By allocating total operating costs and expenses of the 150 
stations in the amount of $2,996,520.64 to gasoline and to other merchandise 
and services in proportion to the dollar sales volume, $2,286,345.25 is allocable 
to gasoline. This is equal to 6.03 cents per gallon of gasoline sold, and is with- 
out any provision for proprietor’s drawing or any compensation to proprietor 
for labor and services and is without any provision for interest return on net 
capital invested. 

If the allocable portions of proprietor’s time at $1 per hour and of a 6 percent 
net return on invested capital are included, the operating cost and expenses 
allocable to gasoline becomes approximately 71% cents per gallon for the gallons 
sold. 

The average margin realized on all types of gasoline sold by the 150 pro- 
prietors was 5.95 cents, 0.2 cent higher than the national average, but sig- 
nificantly below the average operator’s cost of doing business as disclosed by 
the survey. 


PART IV. WHAT THE SURVEY SHOWS WITH RESPECT TO AVERAGE INCOME OF SERVICE 
STATION OPERATORS WITH INVESTMENT REQUIRED AND HOURS WORKED TO EARN 
SUCH INCOME, AND WITH RESPECT TO THE AVERAGE HOURLY INCOME OF SERVICE 
STATION OPERATORS 


The average income of the 150 servine station proprietorships whose oper- 
ating data was surveyed was $4,911.80 for 1953 before any provision for in- 
terest return on invested capital and before any provision for proprietors’ com- 
pensation for services and labor. 

The invested capital of the 150 proprietorships was $1,570,957.55, equal to 
an average of $10,473.05 for each such proprietor. A return of 6—percent in- 
terest on the average invested capital would be $628.38, leaving average net 
income after such provision but before any provision for proprietors’ com- 
pensation of $4,283.42. 

In the 150 proprietorships surveyed, the proprietors worked a total of 625,539 
hours in 1953 or an average of 4,170 hours for the year. Allowing $1 an hour 
for the hours worked or an average of $4,170 for 4,170 average hours worked 
by each such proprietor, the average net income after such provision becomes 
$113.42 for the year. 

The net income of $4,283.42 after provision for interest on invested capital 
and before any provision for proprietor’s compensation is equal to $1.02 for the 
average number of hours worked. 


CERTIFICATE 


I certify that the foregoing pilot survey dealing with service station operating 
data was prepared in accordance with generally accepted accounting principles 
from verified and notarized or certificated operating data of the said service 
station businesses submitted to me by the National Congress of Petroleum 
Retailers, Inc. 

HERBERT S. HIGGIns, 
Certified Public Accountant. 


GASOLINE MARKETING Cost SURVEY QUESTIONNAIRE COVERING Cost OF RETAILING 
GASOLINE FOR THE YEAR 1953 


(Answer each question accurately and completely from your records. Sign 
the questionnaire and have your signature sworn to before a notary public. 
Then return the completed questionnaire promptly to National Congress of 


Petroleum Retailers, Inc., 325 Farwell Building, Detroit 26, Mich.) 

. Loeation of station 

. Do you sell g 
brands? 

. How many gallons of gasoline did you sell during the year 1953? 

. What was the average number of employees you had working for you 
I a i ac ahh agin taichendaccced encanta 

. What was the total number of hours these employees worked for you dur- 
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6. Do you work in the.station? ~....--_ If so, how many persons, including 
yourself, work in your station who are not paid regular wages? This . 
means yourself, partners, sons, daughters, wives, etc. _---..------..-.. 


7. What was the total number of hours everybody mentioned in item 6 worked 
GUFING LAE VORP. A00G © acciessesdeeemeneteerecnet 

8. Is your land, buildings, or equipment leased or owned? In answering this 
item, if leased and owned, check both spaces but show only the cost of ; 
land, buildings, or equipment you own: 


(a) Land: Leased _. Owned —. Cost, if owned ~---~---- DF tetSacibiee 

(vb) Buildings: Leased _. Owned —-. Cost, if owned --.. -...---.-. 

(c) Equipment: Leased _.. Owned -. Cost, if owned ---. ~------... 
9. What were your sales of gasoline, including sales tax, for the 

FOAL LIB eee omniye entry cipaaitenlnnthaitnanreiedieeniiiidbiband: api Obddiie 


If you do not keep a complete record of sales of gasoline in 
dollars and cents, the total sales of gasoline may be computed 
by multiplying the number of gallons sold by the price at which 
the gasoline was sold. 
10. What were your total sales, other than gasoline, including 
Gales ..tax, TOE. COO .FOGE: Jee Saretndlctiaetd edositind > Dhaai 
Include here all sales of oil, grease, accessories, lubrication, 
washing, and other commodities and services sold in connection 
with your business. 
11. Did you have any income from this business other than given in items 9 or 10? 
satalsadiiciababaal If so, how much? $__-----_._---.. What is the source of the 
income / a ee er eS OS MMO Me RO ORO ON SRA oC eee canes a See oame 


12. W hat 1 was the cost of gasoline sold, including all gasoline taxes, 
during the . FORT JR cen nenicenennalienemniaeineinenin Bo cgi LS 

If you do not have complete records, this item can be readily 

obt: 1ined by multiplying the number of gallons sold by your sup- 

plier’s tank wagon prices. Include all State and Federal gas- 

oline taxes in this figure, but do not include payments made for 

rent or equipment, even if these payments are on a gallonage 





basis. 
13. What was the cost of sales, other than gasoline, during the 
year’ 1906 7......~ et sas cajcsn clin cero gutta nities Stadheamary «)aipaapinite aen tones 
This means the cost of merc rch indise and materials only of all 
items sold as reported in item 10 above. 
14. What was the cost of gasoline, oil or services used by the 
Owners. GUNOe TREVOR TG tence ceewtmanpaaeesnen necsegitn ‘ 
> The above should include only the cost of mere handise or serv- 
es taken from this business for the owner’s private use. 
15. Do you pay yourself a set wage? ___-__---_ ‘Tf so, how much did 
‘ you draw as owners’ pay or wages during the year 19538?--  --------. 
This means wages you paid yourself for the amount of time 
; you put in at your station, and should not include money drawn 
3 as profit. 
> 16. What were the total wages, commissions, and other compensa- 
1 tion paid ‘WO ‘Cosmo yvees. 2D CRO DOR? 200 b is ececntntdindemnn!. eenetnenne 
This means the total amount paid or owing to the employees 
included in item 4 above for work done during the year 1953. 
17. If you do not own the property or equipment you must pay rent 
which may be a flat monthly charge or it may be an amount 
; paid or owing for rent at so much per gallon of gasoline sold, 
or both. What was the total of flat rental, gallonage rental, 
and any other rental charged you for the station property 
’ and equipment for the year 1953?____-- sib Sick ss Sinnith hides Wy Gp bupigiaieiicoamietes 
i 18. How much did you pay for electricity, gas, w: ater, and ‘tele- 
f phone services during the year 1953 ?- a Cientnnen.. rigs ia 
19. Station supplies include such items as laundry, ‘soap, rags, towel 
- service, wash rack supplies, and other similar items. Do 
t not include any costs previously used above. How much were 
your station supplies for the year 1953?__-_- pba Neco fang ae ae tea ay Regmenine nena ee a 
is | 20. How much was your heating expense or. Gee, See Se ne 
1 21. What was your expense for social security taxes for the year 
i 1953? dite hdhciatate i an batch vetaocdn eta dirvn oottaahed E patalhe annictartn 
- 22. What was the total amount of your State and city sales taxes 


Ba TOE UNE SD Fo os ecccate nee soe acts ec stances he eerenmeaes $ 
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How much depreciation expense did you claim for income tax 


. How much did you spend for repairs and upkeep of station and 
equipment for the year 1953 
. How much did you spend in the year 1953 for all types of insur- 


. Miscellaneous expenses not listed. above ‘should be noted here. 
Include all items of expense not included in the preceding 
items. How much were the miscellaneous expenses for the 


If this amounts to more than 1 percent of your total sales, 
what were the larger items? 


. What was the amount of your total investment in 
your business? This means the amount of capi- 
tal you yourself have in the business___________ - 

. Give any information or explanation you think will help us to 
understand any of the above items: 


. In order that we can attach validity to your answers which can be sup- 
ported in court or elsewhere, you must fill out the following affidavit and 
have it acknowledged by a notary public. Corporations will use affidavit 
for corporations below. 


, being first duly sworn, depose and say that 
of the retail gasoline station located 


in the (city, township) of 


County, State 

; that I am familiar with the details of 

operation of said business, and that all the information contained in the foregoing 
survey is true. 


(Corporation) 
of the retail gasoline station located 


in the (city. township) 
(Address) 
in the (city, township) of 
County,, State of 
I am familiar with the details of operation of said business, and that all the 
information contained in the foregoing survey is true. 
Signed 
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IMPORTANT 
If this questionnaire does not apply to you, return to us with explanation. 


Mr. Neruincer. The president of NCPR, Mr. Cash B. Hawley, 
wrote the editor of the Gasoline Retailer on December 27, 1955, stren- 
uously objecting to the editorial of December 7, 1955, and stating that 
in his opinion the editorial was not only unfair and destructive of 
good intraindustry relations, but menace: an assortment of innuen- 
dos, half-truths and carefully reported ad libs anonymously authored. 

Mr. Hawley’s letter was reprinted along with a reply by Mr. John 
H. Burke, managing editor of the Gasoline Retailer on Toman 18, 
1965, in Mr. Brown’s publication. 

Also printed along with the letters referred to was an article entitled 
“Does NCPR Service Station Operator Cost Survey Present Accu- 
rate Picture?” 

And I would like to submit the letters and the article which ap- 
peared in the Gasoline Retailer for the record at this time. That is 
the publication that Mr. Hosmer has. 

Mr. Roosrvetr. Without objection the exhibit will be accepted. 

Mr. Hos»er. Will it be printed in the record, or put in the file, 
Mr. Chairman ? 

Mr. Roosrvetr. Without objection, it will be placed in the file, sub- 
ject to the examination there by members of the committee. 

(The documents referred to were placed in the files of the commit- 
tee. ) 

Mr. Nerurncer. Those are two principal policy matters that come 
to mind very readily. I would say basically, however, that our Na- 
tional Congress of Petroleum Retailers has always endeavored to 
follow what we consider to be an intelligent line of approach to the 
solution of retailer problems. It is a threefold approach. 

One, the industry relations approach, attendance at conference 
industry meetings, calling upon marketing officials and so forth. And 
we have endeavored to do that religiously. 

The second approach is the law-enforcement approach, where we 
file complaints which we received alleging violations of existing law, 
and we have done that religiously. 

The third approach is the legislative approach, where our delegates, 
our accredited delegates who form policy for the National Congress 
of Petroleum Retailers, meet in annual convention and form policies 
to support and sponsor certain pieces of legislation, and we have 
endeavored to do that religiously. 

Now, Mr. Brown’s attitude has always been, in speeches and in 
personal conversations and so forth, that all of the dealers’ problems 
can be solved through industry relations and through an industry rela- 
tions approach, and it seems that it is not necessary to go to Washing- 
ton, so to speak, and we have been advised continually and continually 
to stay away from Washington. 

Consequently, while I do not have any exact reference to other bills 
which we are supporting in the current Congress, where Mr. Brown 
has taken off against them, his whole attitude has been one of oppos- 
—— legislative approach to the solution of any problems. 

herefore, our dealers have wondered very definitely why Mr. 
Brown continues to oppose things which accredited delegates, who 
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are service-station operators themselves, feel so strongly about as 
being the solution to their problems. 

Mr. SHEEHAN. Specifically, what do you want to charge Mr. Brown 
and his publication with ¢ 

Mr. Nerurncer. Might I 

Mr. SuHeenan. No; ‘answer the question. 

Mr. Neriineer. I will be happy to have Mr. Snow answer it. 

Mr. Roosrvett. Mr. Snow. 

Mr. Snow. Mr. Chairman, Representative Sheehan’s question, I 
believe, was, What do we charge Mr. Brown with? 

I would like to say that we do not make a charge against Mr. 
Brown in the sense in which I suppose the word “ec charge” might be 
understood. But we surely do vigorously call the attention of this 
committee to a condition and a policy y and a pre actice, a policy evi- 
denced by a series of practices, which we think is extremely signifi- 
cant and should be exposed. 

If a publication, which has the name the Gasoline Retailer, is sent 
to thousands of people who are gasoline retailers, but who do not 
subscribe to it, we suppose that someone is paying for that sub- 
scription. 

Mr. SHeenan. Do you want to make that charge, then, or are you 
just supposing ? 

Mr. Snow. We suppose that someone is paying the cost of that dis- 
tribution. We feel that the concealing of the persons paying for that 
distribution deprives retailers of the knowledge that what they are 
reading may be influenced propaganda, rather ‘than news. 

Mr. Hosmer. Mr. Attorney, you say that there is a concealing. 
Has your organization ever attempted to obtain the subscription lists 
and been denied them, or on what basis do you use the word “con- 
ceal”? 

Mr. Snow. I use the term 
matter has not been revealed. 

Now, Mr. Nerlinger was rather circumspect 

Mr. Sueenan. Mr. Snow, may I point out by the same token, your 
membership has never been revealed, the individual members. 

Mr. Snow. That is right, it hasn’t, although our financial figures 
to which one of the members of the committee referred have been 
submitted to the Senate committee, and of course are ay ailable to you. 
There is a little difference 

Mr. Roosevett. The Chair would like to state, that at the hearings 
last year the number of affiliated organizations, and the numbers that 
they represented, were made available to the committee. 

Mr. Snow. The names and addresses of our affiliated associations. 

We are dealing here, Mr. Chairman, with a situation where this 

ublication has gone out over a period of years and has presented 
itself as the publication of the service-station operators. *he very 
name makes that claim. The relationship of the publisher 

Mr. Roosrvett. Mr. Snow 

Mr. Snow. To the individual has made that claim 





“conceal” because of the fact that the 

















Mr. Roosrveitr. Mr. Snow, I have to interrupt you there. That is 
the second time that statement has been made. Outside of the name 
of the Gasoline Retailer, how has the Gasoline Retailer or its pub- 
lished and owner held itself out to represent the retailing end of the 
business ? 
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That is specifically what the complaint is about, and we want to 
have it pinned down to that if we can. 

Mr. Snow. A number of years ago, beginning as far back as I can 
remember, the publication employ ed association people to solicit 
subser iptions for it, upon the ground that it was the publication for 
gasoline retailers. 

Mr. Hosmer. Wait a minute, now, can you give us any actual facts 
and names or anything of probative value that would substantiate 
that statement, other than “we understand” ? 

Mr. Snow. I did not say “we understand”; I said a number of years 
ago this publication employed associations’ personnel to solicit——— 

Mr. Hosmer. Your members? 

Mr. Snow. Yes, some officers, some field representatives of affiliated 
associations. 

Mr. Hosmer. To solicit subscriptions ? 

Mr. Snow. To solicit subscriptions to this publication. 

Mr. Hosmer. Did they tell those people to represent they were 
industry publications, or what ? 

Mr. Snow. I assume that they did. It would be hearsay for me to 
say what they said. 

Mr. Hosmer. Don’t you see, sir, I am not particularly arguing with 
you, but you have ms ade some : alleg: ations and I am trying to get some- 
thing on the record to support them. So far we have assumptions 
and speculation. 

Mr. Snow. Well, the question is one which is so obvious, actually, 
from a reading of the publication—its assumption of this position of 
representing the interest of retailers. 

Mr. Roosrveitr. Mr. Snow, if it is so obvious, draw our attention 
to specific pages from which we can read. We are perfectly willing 
to educate ourselves, but we must know where to look. We cannot go 
through the bound volume of the things. 

Mr. Snow. I would like to do that, and I wonder if perhaps we may 
present such citations in the testimony at the time of giving testimony 
about other issues which will be presented ? 

Mr. Roosrvetr. Then let’s proceed to that, if we may, without going 
into it any further. 

I suggest counsel go on from there, then, in order that this may be 
brought out. 

Have you any further questions along this line? 

Mr. Neruis. I want to conclude by asking one question. 

Do you have any evidence of any materi: al used oa any company of 
addresses or editorials, or other material used in the Gasoline Retailer 
that appeared in publications of oil companies? 

Mr. Neruincer. Yes, sur, I do. 

[ have three of them present here, which I would like to submit for 
the record. One is a copy of a letter on Shell Oil Co. stationery, 
dated March 5, 1957, sent to all Shell jobbers and dealer S, and signed 
by Mr. J. G. Jordan of Shell Oil Co., Marketitig. And in this letter, 
the third paragraph reads as follows: 

For more than 30 vears, Mr. H. A. Inness Brown, publisher of the Gasoline 
Retailer, has been interested in measures that. affect the welfare of gasoline 
dealers. He has recently been attempting to explain this legislation to his 
readers. The issue of February 20 carried the text of a speech he made recently 
before the Metropolitan Gasoline Retailers Association of Washington, D, C. 
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Mr. Brown has gone at some length into the possible effects that this law, if passed, 
can have upon gasoline retailers all over the country. Since it is the best 
explanation of this legislation which has appeared so far, I thought you might 
be interested in seeing a copy. 

The inside is a reprint of the double-spread page which appeared 
in a prior copy of the Gasoline Retailer. 

Mr. SHEEHAN. What implication, now, are we to draw from that? 

Mr. Nerurncer. I am answering the question, Mr. Sheehan. 

Mr. SHeeHan. May I then say that I, as a Congressman, have 
opposed foreign aid for 6 years, and many times some of the Chicago 
newspapers, like the Daily Tribune, ran editorials against foreign 
aid. I put them in the Congressional Record. 

Now, are you going to imply that I am following their dictates 
because these people do the same thing that I do as a Congressman ? 

Mr. Nerurncer. I am going to only imply, sir, that the Gasoline 
Retailer, published by Mr. H. A. Inness Brown, printed a copy of the 
speech which he made, which he has every right in the world to do— 
which all the major oil companies, practically, liked very much—and 
which the organization service station operators, who have constantly 
supported a position in opposition to price discrimination, tightening 
up of price discrimination laws, have been very much opposed to. 

Mr. SHerHan. Do you want to say at that point, then, that Mr. 
Brown, all he does is take orders from the majors and their policy? 

Mr. Nerurncer. No, I would not go so far as to say that, sir, but 
I would say that certainly his attitude on questions which deal with 
legislation have been very far afield from the attitudes that have been 
taken by service-station operators, organized service-station operators, 
who meet and discuss their problems, and they find it very difficult to 
understand why a publication, supposedly representing the best inter- 
ests of those dealers, should be continually in opposition to practically 
every piece of legislation that is offered. 

Mr. Brown. Mr. Chairman, may I raise this question ? 

Mr. Roosrvett. The Chairman will recognize Mr. Brown. 

Mr. Brown. This committee is supposed to be studying the factors, 
among other things, the factors which have impeded or may impede 
the normal operations, growth and development of potentialities of 
small business in the petroleum field. 

Now, is it the purpose of this testimony to establish some claim 
that through a publication of some kind that small business is bein 
impeded, or that there is some propaganda that is impeding smal 
business ? 

Mr. Neus. May I respond, Mr. Chairman? 

Mr. Roosevett. No; I think the witness should respond to the 
question. 

Mr. Snow. Mr. Chairman, Mr. Brown, Congressman Brown has 
stated, I think, very well a part of the claim that is made. A pub- 
lication which purports to represent the interests of retailers, but 
which really represents a contrary interest, certainly impedes the op- 
portunity for retailers to act together in their own interest, to develop 
confidence in their vocational group, and otherwise to seek a solution 
to their own problems. 

Mr. Roosrverr. All right. Let me stop you right there, Mr. Snow. 

What you are saying is that you are alleging that Mr. Brown’s 
publication 





_— a 2 a ae 


www 


DISTRIBUTION PRACTICES IN THE PETROLEUM INDUSTRY 133 


Mr. Brown. Mr. Inness Brown. [Laughter. ] 

Mr. Roosrvetr. Mr. Inness Brown’s publication represents, in ac- 
tuality, the point of view of the major oil companies and not the 
retailers; is that correct ? 

Mr. Snow. That is correct, Mr. Chairman, upon the most important 
matters with which retailers are confronted. 

Mr. Hosmer. Now, we have so far discussed your opposition on the 
equality of opportunity bill and your dispute about your survey. 

Now, what other issues are there upon which the national associa- 
tion and the gasoline retailers split, or are those the only two? 

Mr. Snow. Mr. Chairman, in answer to Congressman Hosmer’s 
question, upon almost every issue involving 

Mr. Roosrvett. Let’s be specific; give us some examples. 

Mr. Snow (continuing). Involving law enforcement or legislative 
programs, there has been a different position. And the other matters 
upon which we have taken a stand involve trade practice conference, 
which is a law enforcement program, upon which a discrediting edi- 
torial appeared in the Gasoline Retailer 

Mr. Hosmer. What was the last one? 

Mr. Snow. A trade practice conference by FTC for the gasoline 
distribution industry. 

Mr. Hosmer. You mean, you were for it and the Retailer was 
against it ? 

Mr. Snow. We proposed, applied for, a trade practice conference 
for the retail petroleum industry, and the Retailer, of course, did not 
appear before the commission to oppose it, but their reporting of it 
and their editorial on the subject had the effect of destroying the con- 
fidence of retailers in such a proposal. 

Mr. Hosmer. Do you have that editorial, for the purpose of the 
record ¢ 

Mr. Snow. Yes; Ido. 

Mr. Hosmer. Is there any other thing upon which you base your 
opinion on that matter, other than the editorial ? 

Mr. Snow. Yes. 

The hearings before the committee 2 years ago received, I would 
say, a kind of eee and editorial comment in the Gasoline Re- 
tailer which would have the effect of causing readers to think that 
they were not in the interest of service-station operators and did not 
advance the interest of service-station operators. 

Mr. Hosmer. Do you have copies from which the committee could 
draw its own conclusions ? 

Mr. Snow. Yes; we have copies. 

Mr. Brown. Mr. Chairman, I raise the question—— 

Mr. Roosrvett. Mr. Hosmer has the floor. 

Mr. Brown. Excuse me. 

Mr. Hosmer. Yes. 

You will have that tomorrow, but you have the one on the trade 
practice here today ? 

Mr. Snow. Yes. 

Mr. Hosmer. Mr. Chairman, could we have that introduced in 
evidence ? 











134 DISTRIBUTION PRACTICES IN THE PETROLEUM INDUSTRY 


Mr. Roosevett. The Chair will accept that as an exhibit, and it will 
be made a part of the record. 
(The document referred to is as follows :) 


[The Gasoline Retailer, April 18, 1956] 
TRADE PRACTICE CONFERENCE 


Since the National Congress of Petroleum Retailers has filed an application 
with the Federal Trade Commission for a trade practice conference to discuss 
the writing of trade practice rules there ought to be a clear understanding as 
to just what is involved in such a conference. From discussions we have had 
with a number of retailer association officials there is some misunderstanding 
about this. 

We have, for example, run into the idea that once you get FTC to call such 
a conference, the retailer representatives can go down and write a new set of 
laws to govern the actions of the supplying oil companies. That, of course, is 
pretty far from what actually happens. 

There are three important facts that should be realized clearly from the 
beginning: (1) No new law is written even if a set of trade practices rules is 
adopted. (2) A trade practice conference is—if it is to succeed—a cooperative 
meeting of all segments of an industry to discuss and try to agree upon what are 
fair and what are unfair practices. (3) A set of trade practice rules, or code, 
must be approved by substantially all of the industry it covers and compliance 
with any rules promulgated, other than those already covered in existing laws, 
is voluntary. 

To take up these points one at a time, No. one, rules which may be adopted 
in such a code fall into two categories: (1) a restatement of provisions of 
existing laws, and (2) a statement of practices which are not in themselves 
violations of law but which representatives of the industry agree are unfair 
trade practices. The purpose of the first type of rules is to bring together, and 
perhaps help clarify, all provisions of law under FTC jurisdiction which apply to 
marketing practices in the industry involved. No new law is added. They are 
simply brought together in one group with their application spelled out. 

The purpose of the second type of rules is simply to attempt to get the indus- 
try, through discussion of marketing practices with an FTC representative 
sitting as a sort of referee, to agree on what practices are unfair and therefore 
ought not to be indulged in. Also there is the theory that if you can get such 
an agreement there is a moral obligation of the agreeing parties to abide by the 
rules. 

Two, if a trade practice conference amounts to anything at all, it must be a 
cooperative, friendly effort of all segments involved. Too often the promise of 
sponsoring an FTC code is used primarily by an association as organization 
propaganda. It sounds swell to tell retailers that you are going to Washington 
to write rules that will make everybody else in the industry toe the line, and to 
sound off about how all the fault for hardships in the trade belongs to those 
who are to be regulated. 

Association officials should decide right now whether or not they really want 
to try to work out a set of trade practice rules in cooperation with other seg- 
ments of the trade. We do not believe that a code can be promulgated by going 
out to meetings and attacking suppliers as criminals and racketeers and then 
walking into a conference room and asking these same people to cooperate in 
adopting a code of ethics. 

Also it must be remembered that most of those attending such a conference 
will have ideas of their own on what the rules should be. No one should be given 
the idea that retailer association officials are going to be able to write all the 
rules. Jobbers and suppliers will also want to regulate some of the actions of 
the retailers, and they naturally are going to have a lot to say on proposals to 
spell out what they should and should not do. 

Three, the whole movement is a voluntary one. It will take a lot of hard, 
patient work to put it across. A lot of jobbers and major suppliers will have to 
be won over to it before there is any chance of it getting across. 

The industry tried unsuccessfully in the thirties to get approval of such a 
code. Perhaps it can be put across now. We do not know. But the only way 
it can possibly succeed is on the basis of friendly cooperation and understanding 
among the different segments of the industry. 
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Mr. Roosrvenr. Mr. Hosmer, have you concluded ? 

Mr. Hosmer. Have I got the floor now? 

Mr. Roosrvetr. Yes. 

Mr. Hosmer. This copy of the Gasoline Retailer of January 18, 
that you introduced here, on which you base your dispute with the 
Retailer regarding that pilot survey, says that the survey is based on 
150 answers. Is that about right? 

(The newspaper referred to has been placed in and made a part of 
the committee file.) 

Mr. Snow. I believe that is correct; yes. 

Mr. Hosmer. And it further states that this represents seven ten- 
thousandths percent of the some 200,000 stations in the country. Is 
that about right ? 

Mr. Snow. I believe that is correct; yes. 

Mr. Hosmer. It says that 36 percent of the answers came from the 
Detroit marketing area. Is that correct ? 

Mr. Snow. I do not remember whether that is correct or not, but if 
that is a quotation—— 

Mr. Hosmer. Is that substantially correct ? 

Mr. Snow. From the survey report, I suppose it is. I do remember 
that the survey report was weighted because of the relatively larger 
number of answers from the Detroit marketing area—it was weighted 
in favor of a relatively larger income for service-station operators 
because of the relatively better market in Detroit. 

Mr. Hosmer. It says that the remainder of the answers came from 
15 States, or on the average about 614 stations per these other States. 
Would that be about right? 

Mr. Snow. It might be. 

Mr. Hosmer. Well, it is not grossly incorrect, is it? 

Mr. Snow. It could not come from half—that probably is an ap- 
proximation. 

Mr. Hosmer. It says that the survey was taken by means of ques- 
tionnaires and so forth, that the members were asked personally to 
fill out. Is that right? 

Mr. Snow. They were asked personally to fill out and they were to 
be sworn to, or have their accountant attach a certificate. 

Mr. Hosmer. At the time the survey was taken, did the NCPR 
claim membership of 32 associations ? 

Mr. Snow. I believe we had a few more at that time. 

{r. Hosmer. Is that a substantially incorrect figure ? 

Mr. Snow. I believe that is substantially incorrect. I think we 
had substantially more at that time. 

Mr. Hosmer. Would you know approximately how many you had 
at that time ¢ 

Mr. Snow. I would guess we had more than 50 at that time. 

Mr. Hosmer. At what time was this survey taken ? 

Mr. Snow. That survey was taken in January, I believe, 1955—no 
1956. 

Mr. Neruincer. It was taken for the calendar year of business of 
1953 and was conducted in 1954. 

Mr. Snow. It was conducted in January of 1954, and it was not 
completed until about May of 1954. 

Mr. Hosmer. And then it was put out when? 

Mr. Snow. About May of 1954, I believe. 
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Mr. Hosmer. I have a letter here, an official bulletin, that said 
June 29, 1955. 

Mr. Snow. 1955; yes—a correction, the following year. 

Mr. Hosmer. What was the reason for the long delay ? 

Mr. Snow. There wasn’t any long delay, it was on 1953 figures. I 
suppose it was the time required by the accountant to do the job which 
was necessary in analyzing them, apparently. 

Mr. Hosmer. It says here, again in the Gasoline Retailer that the 
eens asked questions which do not ordinarily show up on 

nancial reports. Is that true or false? 

Mr. Snow. I think that is a misleading statement. I might say 
that the questionnaire form was almost identical, or substantially 
identical, with that prepared by Professor Taggert who was chairman 
of the cost justification of the Federal Trade Commission, for com- 
pliance with Michigan below cost sales law in 1938 or 1939, and that 
the questions, of course, would go further than might formally be 
required for a statement of financial condition because they seek 
operating data. 

And to that extent it would be more complete, but would not be 
more complete than would be necessary to give the type of informa- 
tion needed. 

Mr. Hosmer. Well, do you figure that this survey based on 150 sta- 
tions actually does represent the status of the gasoline retailing 
industry in the United States in a fair and aceurate manner? 

Mr. Snow. We believe, with the qualifications which are contained 
in the survey report, that it is a fair and accurate statement of the 
data presented. 

Mr. Hosmer. What qualifications are you referring to? 

Mr. Snow. The qualifications in the survey report are that the 
average size of stations, that is, the average volume of business, sales 
volume of the stations, responding to the survey was considerably 
larger than the average volume throughout the United States. So 
that was a report of the operations of a better group of stations. 

And there is also the fact that there was a disproportionately 
large number of stations in the Detroit marketing area. Now, those 
were both A typical factors which were noted, I believe, in the survey 


— 

r. Hosmer. Of the some 50 associations, local associations to 
which you claim membership, at the time the survey was taken, what 
was the survey membership of all of them, the total ? 

Mr. Snow. That woul! go back—you are referring to, now, the 
time the survey report was published, or the year 1953? 

Mr. Hosmer. I am talking about when the survey was taken. 

Mr. Snow. When it was taken. Well, I cannot tell you without 
referring to some records, which I do not have in hand at the moment, 
the exact date it was taken. 

Mr. Hosmer. Would it be about 10,000 members, roughly ? 

Mr. Snow. I would imagine it would be substantially more than 
10,000, assuming the survey was taken in 1954. 

Mr. Hosncen. Can you tell me why so few as 150 responded to this 
survey ? 

ae Snow. I can offer some educated guesses, maybe. I do not 
know why individuals did not respond. 
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One reason is that the survey meport did require considerable de- 
tailed accounting information, which is often not available in service- 
station records. Another reason is that it, of course, required a veri- 
fication by swearing to its accuracy, or a certificated accountant—also 
a fact which might have deterred some people from just filling it out 
and sending it in. 

Mr. Hosmer. Well, I think you have probably read this Retailer 
article. Do you find therein stated any facts which you find to be 
a substantial misrepresentation ? 

Mr. Snow. I will have to see the article to enumerate for you the 
misstatements, or the incorrect appraisals, which the article contains. 

Mr. Hosmer. You may, if you wish to, submit those in a list later. 

Mr. Snow. All right. 

Mr. Hosmer. In the interest of saving time. 

Mr. Sueenan. Did you ask him to submit it at this point in the 
record, to fill out the record on that statement ? 

Mr. Roosrvett. The Chair will instruct the witness to make an 
accurate itemization of the individual matters of misrepresentation 
in the article, and upon being submitted, they will be placed at this 
point in the record. 

(The list of matters referred to is as follows:) 


STATEMENT IN REGARD TO ARTICLE IN THE GASOLINE RETAILER, JANUARY 18, 1956, 
Paces 24 AND 88, ENTITLED “Doers NCPR SERVICE STATION OPERATOR CosT 
SurRvVEY PRESENT ACCURATE PICTURE?” 


The article referred to consists of an introduction of 6 paragraphs followed 
by a listing and discussion of 14 points. The 14 points are carried as numbered 
subheads with 1 to 4 paragraphs of discussion on each. 


ITEMIZATION OF MISSTATEMENTS 


The third paragraph of the introduction reviews the editorial appearing 
in the same publication (The Gasoline Retailer) upon the same subject, 
December 7, 1955. This paragraph which says that “The Gasoline Retailer com- 
mented on the doubts raised in the minds of committee members” gives an inade- 
quate and inaccurate impression of the nature of the editorial which was in 
fact an extreme and irresponsible attack upon NCPR and its individual officers. 
The editorial quoted as a statement of the position it was expressing an anony- 
mous statement atacking the honesty of NCPR representatives: “I can’t believe 
they are being honest with us,” and then used such language as “inaccurate 
appraisal,” “false premise’”—the statement that “most of (the questionnaires) 
could have been filled out by chronic complainers.” 

The next paragraph of the introduction reviews a letter from President Cash B. 
Hawley of NCPR and states erroneously that this letter “challenged the integ- 
rity” of those responsible for the editorial. This paragraph misstates the 
substance of Mr. Hawley’s letter. Mr. Hawley’s letter analyzed and answered 
The Gasoline Retailer’s editorial attack, pointing out that it was based on 
anonymous statements, unsupported inferences, and that the editorial was en- 
tirely lacking in factual or statistical information. Mr. Hawley’s letter also 
reviewed independent factual and statistical data supporting the conclusions 
of the NCPR survey. Mr. Hawley’s letter challenged the propriety and validity 
of various irresponsible statements contained in the editorial but his letter 
was not an attack upon the integrity of those responsible for the editorial. 

The last paragraph of the introduction to the 14 points erroneously refers 
to them as reasons why the survey has met with criticism. In the first piace, 
the survey was not met with criticism but was attacked on the basis of anony- 
mous statements and without any evidence in The Gasoline Retailer’s editorial. 
In the second place, the suggestion that the 14 points are 14 reasons for such 
attack is an inaccurate statement of what follows that introduction, since 
4 of the 14 points state no reason at all, and the others merely restate in a 
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different way the same 4 differences of opinion or misunderstandings about 
the survey with which The Gasoline Retailer has sought to justify its attack. 

Point 1 entitled “What is the NCPR Survey?” gives an entirely erroneous 
impression of what the survey undertook to do and reaches an erroneous con- 
clusion “that the sample was too small” as shown by the following language 
in the survey report itself: 


“A, DESCRIPTION OF THE. SURVEY 


“This report is submitted in response to the request of the National Congress 
of Petroleum Retailers for a Pilot Survey of the following: 

1. Service station operating costs and ratios. 

2. Service station operating costs and expenses allocable to gasoline per gal- 
lon of gasoline sold. 

3. Average income of service station operators with investment required 
and hours worked to earn such income. 

4. Average hourly income of service station operators. 

“Our report is based on financial and operating data for 1953 supplied and 
verified by service station operators in the form of completed questionnaires 
and transmitted to us by the National Congress of Petroleum Retailers. 

“The questionnaire form was based on the cost survey questionnaire pre- 
viously developed to meet requirements for a valid cost survey under the 
Michigan Below Cost Sales Act, with some additional questions being added 
for the purpose of ascertaining operating ratios for products other than gaso- 
line. 

“The questionnaire forms were mailed to affiliated associations for distri- 
bution to their members by the National Congress of Petroleum Retailers and 
the first 200 questionnaires returned were submitted to us to be used as the 
basis for this pilot survey.” 

Point 2 entitled “How Were These Answers Distributed Geographically?” 
does not answer its own question but again reaches the same unsupported con- 
clusion as in point 1 that “the sample was inadequate” notwithstanding the clear 
showing to the contrary in the body of the report itself. It should be noted 
that in addition to the language quoted above, the survey report even analyzes 
atypical factors as to the distribution of survey questionnaires. 

Point 3 is entitled “‘How Was the Survey Taken?’ It is erroneous for The 
Gasoline Retailer to have described this part of the article as constituting any 
reason for criticism of NCPR’s survey, as it does not. 

Point 4 entitled “Was the Questionnaire Adequate To Develop the Informa- 
tion Reported?” answers its own question “yes’—but then proceeds to mis- 
statements inconsistent therewith that the questionnaire is “complicated and 
confusing, requires conflicting estimates and adjustments which even a profes- 
sional accountant would have difficulty in answering.” The questionnaire form 
was based on the cost-survey questionnaire previously developed to meet require- 
ments for a valid cost survey under the Michigan Below Cost Sales Act, with 
additional questions added for the purpose of ascertaining operating ratios for 
products other than gasoline. The questionnaire under the Michigan act had 
been developed by Professor Taggert, recently Chairman of FTC’s Advisory 
Council on Cost Justification, and an outstanding authority. 

Under point 4, the article also makes the misleading statement that “If a 
financial report is submitted in lieu of the questionnaire answers, estimates and 
adjustments would have to be made. Such figures would naturally have to be 
more or less of a guess.” These statements are erroneous and misleading since, 
as the report shows, it was based entirely on completed questionnaires, not on 
statements submitted in lieu thereof. Hence, the objection is to something 
which did not occur or exist. 

Point 5 is entitled “Is There Any Bias in the Survey?” and embraces a medley 
of unjustified innuendoes that there could have been bias in the survey, followed 
by misstatements refuted by reference to the report itself, that the report is 
drawn as an argument rather than a report, and that the preparatory state- 
ments usual in such reports are a “build up.” 

The following language in the report shows the extent of the article’s distor- 
tion of this point: 
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“B. TESTS OF VALIDITY AND EXCLUSIONS 


“We applied the following initial tests to these questionnaires: (1) verifica- 
tion, (2) completeness, (3) internal consistency and probability, and (4) simi- 
larity of type of organization. 

“Verification.—All surveys submitted bore the signature of the proprietor, 
partner, or principal officer of the subject business and all were sworn to before 
a notary or certified by the accountant keeping the records of such business. 

“Completeness.—Of the 200 questionnaires, 187 were complete with respect 
to all material questions. In 13 questionnaires: questions with respect to dis- 
tribution of income or costs and expenses were unanswered, and these 13 
questionnaires were excluded from consideration. 

“Normalcy, internal consistency, and probability—Three questionnaires were 
excluded from consideration because the cost of sales shown in the ques- 
tionnaire was in excess of total sales. While it is recognized that cost of sales 
can exceed receipts from sales in the service station business due to unusual 
circumstances such as inventory losses through theft, embezzlement, or loss of 
gasoline in the ground, it was decided to disregard questionnaire forms re- 
flecting such misfortunes. 

“Three additional questionnaires were excluded from consideration because 
of internal conflicts and improbabilities. 

“Similarity of type of business organization.—Of the 181 questionnaires which 
met the tests of verification, completeness, internal consistency, and probabil- 
ity described above, 6 were from corporations, 25 from partnerships, and 150 
from individual proprietorships. With respect to both corporations and part- 
nerships, the number of accepted questionnaires was deemed too small to be 
representative or to permit generalization; hence, the totals, ratios, and con- 
clusions presented in this report deal entirely with the individual proprietor- 
ships and are based on the operating data of same.” 

Point 6 entitled ‘““‘What Were the Conditions?” does not offer any objections 
to the accuracy of the NCPR survey and is erroneously included in a supposed 
list of reasons for criticism of such survey. 

Point 7 entitled “‘Where Does the NCPR Survey Go Wrong?” makes various 
gratuitous and unsupported statements. 

The statement “it does not make sense, etc.” is erroneously presented as a 
valid reason, whereas it is only an unsupported aspersion. The statement 
asserting “practical impossibility of giving a true picture of individual earnings 
by combined hours and earnings of a group unless all the group were working 
the same hours and earning the same salaries or profits” is misleading and 
inaccurate. There is no such impossibility as disclosed by this survey and scores 
of others in other fields. This objection is really an objection to making any 
survey at all or to the determination of any average based on group experience, 
and the article then proceeds to the absurd missstatement that “this makes the 
survey, if not erroneous or inaccurate, certainly meaningless.” 

The further claim that the survey result (because it is expressed in averages) 
is “meaningless if not deceptive” is an absurd attack not only on this survey 
but upon any statistical computation of averages from empirical data. Here the 
article’s point is shown to be erroneous by the dictionary’s definition of “ay- 
erage” as “the numerical result obtained by dividing the sum of two or more 
quantities by the number of quantities.” Thus, by definition, an average is a 
figure arrived at through combining some figures which are higher and some 
which are lower than the mathematical result obtained. It is certainly a mis- 
statement for the article to say that this survey is meaningless because it com- 
bines income figures which are both higher and lower than the results ob- 
tained since that is what an average is by definition. 

Point 8 is entitled “How Was the Figure of 80 Hours per Week per Proprietor 
Found?” The article’s objection to the finding misses the point that a consider- 
able number of service stations, though legally individual proprietorships, are 
actually family businesses with respect to which it would be incorrect to disre- 
gard the hours spent in the business by other family members in making the 
computation of hours expended to earn the average proprietorship income shown. 
It is a factual error for the article to consider the inclusion of such hours in this 
computation as incorrect. 

Point 9 is entitled “Has the NCPR Survey Been Compared with Other Sur- 
veys?” The article cannot fail to acknowledge that it has been, nor can it claim 
that results obtained in the various surveys are markedly different. Under this 
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point, however, the article attempts to disparage the NCPR survey by claiming 
erroneously that comparisons based on median average and mean average are 
unrelated and by seeking to suggest that results based on the mean average are 
unreliable. The article’s position on this point is misleading since very exten- 
sive use is made of mean average computations statistically, especially in matters 
of operating ratios, average income and average hours worked with which the 
NCPR survey dealt. 

Point 10 is entitled ‘What Was the Purpose of the Dun & Bradstreet Survey?’ 
and says that it was to find out typical ratios among 398 stations. The ascer- 
tainment of such ratios was also the primary purpose of the NCPR survey and 
the article’s inference to the contrary is erroneous. The basic chart in the Dun & 
Bradstreet survey and the two charts in the NCPR survey are directed to the 
same general purpose, namely, the showing of typical operating ratios, net 
income and gave essentially similar information. Since the operating ratios and 
net income figures shown in the two surveys are so similar, the article’s attempt 
to infer that the one must be wrong and the other right seems rather ridiculous. 

No claim is made in the NCPR survey that the ratios shown would hold true 
for all of the stations in the country, and the language of the survey report 
expressly guards against such misconstructions. 

Point 11 entitled “What Does the Dun & Bradstreet Survey Show?” gives a 
wholly inadequate answer to its own question and erroneously disputes the sig- 
nificance of the similar operating ratios and income figures shown in the Dun & 
Bradstreet survey and the NCPR survey. 

Here is what the Dun & Bradstreet survey shows in comparison with the 
NCPR survey: 

The Dun & Bradstreet cost of sales figure for proprietorships was 77.7 percent 
against 75 percent in the NCPR survey—the gross profit figure being 22.3 percent 
in the Dun & Bradstreet survey and 25 percent in the NCPR suvey. This is con- 
sistent with the fact that the net income shown in the NCPR report of $4,911.80 
is $352 higher than in the Dun & Bradstreet report. 

The sum of percentages for owner-compensation and net income before taxes 
shown in the Dun & Bradstreet report for service station proprietorships, when 
multiplied by the sales figure in terms of which they are stated, gives annual 
average net income including owner’s compensation before taxes for the subject 
proprietorships of $4,599.25. Whereas, the comparable figure arrived at in the 
NCPR survey is $4,911.80. 

Thus the statements and inferences which run through “The gasoline retailer’s” 
article that the NCPR survey is basically inaccurate as to profit opportunities and 
that average income is too low are seen to be misstatements, since not only is the 
average net profit higher in the NCPR survey than in the Dun & Bradstreet 
survey but the average gross profit is also higher. 

Point 12 is entitled “Has the DuPont Survey Been Mentioned?’ and answers 
“Yes it has been used quite frequently to back up the NCPR survey.” The 
article then erroneously calls this “window dressing.” In the first place, it 
should be pointed out that the NCPR survey does not mention or rely upon the 
DuPont survey. Hence, criticism of the DuPont survey in no way affects the 
validity of the NCPR survey. 

Further, the DuPont survey shows a median income for service station opera- 
tors of $4,160 a year compared to the average shown in the NCPR survey of 
$4,911.80. Thus, the article’s claim that the average income shown in the NCPR 
survey is too low is again shown to be inconsistent with the findings of other 
surveys upon the related question of median income. 

Point 13 sums up the preceding 12 points as 4 (not 14) items of criticism, which, 
as shown heretofore, are not valid criticisms but only unsupported differences 
of opinion or misstatements about the NCPR survey on the part of “the gasoline 
retailer.” 

Point 14 entitled “What Should be Done?” repeats the erroneous statement 
already answered that the NCPR survey report is meaningless and then sum- 
marizes by referring to the preceding points rather inaccurately as “reasons.” 

Respectfully submitted. 

Wri1iaM B. Snow. 


Mr. Snow. I will be happy to do that, Mr. Chairman. 
Mr. Hosmer. Now, I am not talking about these letters in here, 


I am talking about the editorials or whatever they are, about the 
survey itself. 
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Mr. Roosrvett. Which the witness has before him? 

Mr. Hosmer. Which you have before you. 

Mr. Snow. This item ? 

Mr. Hosmer. Yes, sir. 

Mr. Snow. Very well. 

Mr. Hosmer. I will yield. 

Mr. Roosrevetr. Mr. Brown. 

Mr. Brown. Mr. Nerlinger, while we are on the subject of this 
survey, the 150 stations in the pilot survey, do you have information 
there that would show the average gross sales, annual sales of those 
stations? 

Mr. Neruincer. Yes, sir; I believe so. Mr. Snow is more familiar 
with the survey, actually, than I am. 

Mr. Snow. The average sales, total gross receipts, were $99,353.66. 

Mr. Brown. Excuse me a moment, will you give me that figure 
again ? 

Mr. Snow. Yes. The total gross receipts, this is for a consolidated 
te and loss statement for 150 service station proprietors, divided 

y 150 to show the average for such proprietorships—the total gross 
receipts were $99,353.66. 

Mr. SueeHan. That is annually? 

Mr. Snow. Annually, yes. 

Mr. SHEEHAN. $16,000 per month ? 

Mr. Snow. No. About $8,000 per month; $99,000 for the year. 

Mr. Sueenan. Lamsorry. You are right. 

Mr. Snow. Now, that was about twice the average volume, ac- 
cording to the figures by the Bureau of the Census for the year for 
which this survey was made. 

Mr. Brown. Does the survey show there a breakdown of other 
expenses of the average filling station ? 

Mr. Snow. Yes. 

The survey is very detailed. It was taken, as I would say, in ac- 
cordance with usual accounting principles for this kind of thing. 
It shows a breakdown of the cost of sales, the cost of sales on gasoline, 
cost of sales on other merchandise. That is a breakdown of cost, 
and then, of course, a breakdown of other costs and expenses. 

Mr. Brown. Now, after gross cost of sales, what was the figure 
after deducting gross cost of sales from gross sales ? 

Mr. Snow. The total gross profit, that being the difference between 
the cost of goods sold and the gross receipts, is $24,888.61. 

Mr. Brown. Now, is there a figure in there for rent? 

Mr. Snow. Yes; there is a figure for rent, $2,809.58. 

Mr. Brown. Now, what are the others? 

Mr. Snow. The other expenses are utilities, electricity, gas, water, 
and telephone—do you want me to read the figures ? 

Mr. Brown. No; not necessarily. 

Mr. Snow. The next account is station supplies, laundry and 
cleaning supplies; the next account is heat; the next is payroll taxes; 
the next is State and city taxes included in sales total; the next is 
depreciation accounts, depreciation on buildings, depreciation on 
equipment. Next comes repairs to buildings, driveways, and equip- 
ment; next is insurance; the next is real estate and personal property 
tax; the next is licenses; the next, interest on business indebte ness, 
and all other expenses. 
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The total of other costs and expenses is $19,976.81, which leaves 
a tentative net profit before any provision for proprietor’s drawing 
or any compensation to proprietors, and therefore any return on the 

capital investment of $4,911.80. 

Mr. Brown. Now, I did not hear an item for salaries and wages 
paid employees. 

Mr. Snow. I beg your pardon. I did not read that. That was 
just above rent, and I began reading with rent. 

Wages, commissions, ‘and other compensation paid to employees, 
other than to proprietor, § $10,763.61. 

Mr. Brown. $10,763.61 ? 

Mr. Snow. That is right. 

Mr. Brown. Now, Mr. Chairman, may I point out for the record 
that during the year 1954—and you say this survey was made in 1953? 

Mr. Neruinoer. For the calendar year 1953. 

Mr. Brown. Calendar year 1953. The average gross sales of the 
average service station in the United States is $62,000, according to 
the Census of Business data we heard this morning. 

Now, in other words, this survey was on gross sales of $99,000? 

Mr. Snow. That is correct. 

Mr. Brown. And the net labor profit, you say, from the 150 sta- 
tions surveyed was $4,911.80—that 1s labor profit for the proprietor’ 

Mr. Snow. That is labor profit, without making any provision for 
interest on invested capital. It is labor profit and interest on in- 
vested capital—return on capital. 

Mr. Roosrveir. Mr. Snow, you feel that these 150 stations are a 
representative group, and in ‘relation to that Mr. Sheehan would 
like to ask you a question. 

Mr. Snow. Yes. 

Mr. Sueenan. Mr. Snow, just trying to analyze your figures 
roughly, you said the $99, 353.66 was the aver age gross income per 
year ¢ 

Mr. Snow. Of the stations surveyed, that is correct. 

Mr. Sueenan. Of the stations surveyed. 

Now, boiling that down, which would approximately mean each 
station takes in n $8 000 gross per month—is that right? 

Mr. Snow. That is right. 

Mr. Sueenan. Assuming gasoline is in the vicinity of 30 cents 
per gallon, and assuming that these were all gasoline sales, for the 

sake of argument, they “would only sell 20,000 gallons in 30 days. 
Now, obv iously, the stations are going to sell a lot less gallonage than 
20,000 gallons, because they sell other accessories, T/B/A items, and 
so forth, don’t they ? 

Mr. Snow. Oh, yes, they do. 

In fact, sir, that is shown in the breakdown. If you are interested 
in the cost 

Mr. SHeenan. Wait a minute, don’t get ahead of me. Just let me 
go. 

In other words, the 20,000 gallons per month average is way higher 
than it should be because of the sale of the other items which would 
reduce that ? 

Mr. Snow. Well, there is no validity to the 20,000-gallon figure 
because the actual ‘gallonage figure is shown in the survey. 
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Mr. Sueenan. How much is it? 

Mr. Roosgevett. What is it? 

Mr. Snow. I will have to look. 

I believe it would be about 180,000 a year, which would be about 
15,000. But it is stated—it is determined from figures actually sub- 
mitted, so that the 20,000 is just a wild guess which isn’t—— 

Mr. Sueenan. I am giving you the benefit of every dollar in 
gasoline sales. 

Mr. Snow. Yes; about 75 percent of the gross sales is in gasoline. 
Twenty-five percent. 

Mr. Sueenan. Therefore, the average station, the average sale 
is 15,000 gallons per month ? 

Mr. Snow. Well, I can look through, and perhaps find that figure 
for you. It is shown here. 

Mr. Hosmer. There are 252,000 gallons on an average, according 
to your report, and sales of approximately $100,000. 

Mr. Snow. Yes, that is correct. 

The average gallonage of the stations considered in this study was 
252,098 gallons. That would be just a shade over the 20,000 gallons 
a month which you mentioned. 

Mr. SuHeenan. 250, right, a shade under. It was 150 stations, 
wasn’t it ? 

Mr. Snow. No; 250,000-gallon average, which would be about 
21,000. 

Mr. Sueenan. 21,000. I said 20,000. 

Now, would you say that a 20,000-gallon station a month repre- 
sented a typical station operation ? 

Mr. Snow. No. I think perhaps I could clarify that, if you wish, 
by reading, or by your looking into this. 

Mr. SureHan. No, just answer the question. From your survey. 
of the industry as a whole, eliminating, of course, all the 

Mr. Snow. No, that is high. It is much higher, it is above average. 

Mr. Surenan. Then 20,000, in your estimation, does not represent 
a typical station operation ? 

Mr. Snow. No, I would say 20,000 is above the average of the sta- 
tions throughout the Nation. 

Mr. Sreenan. But, of course, 36 percent of these included the 
metropolitan city of Detroit? 

Mr. Snow. Detroit. 

Mr. SHeenan. How many other stations were from metropolitan 
cities ? 

Mr. Snow. I cannot tell you without studying the survey, without, 
perhaps, getting a further analysis of where they came from. 

Mr. SuerHan. We would have to know that because, obviously, a 
station in Iowa, which is connected with a small town, is not. going 
to sell the gallonage that 150 stations in Washington, or Chicago, or 
Detroit would sell per month. 

Mr. Snow. It might sell more. 

Mr. Sueen an. It might sell more? 

Mr. Snow. It might sell more; yes. There isn’t any fixed certainty, 
as to the place the station is, the number of gallons it is going to sell. 

Now, the pilot survey report, the accountant’s report, analyzes the 
A typical factors, that is, the factors. which are not typical of the 
whole—— 
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Mr. Sueenan. I do not want to interrupt you, but the only thing 
I want to know for my own information, do you and Mr. Nerlinger 
assume that this average of 20,000 gallons per month is a typical 
operation ? 

Mr. Snow. No, and the survey does not say so, either. It points 
out this is above the national average. 

Mr. SuHeenan. That would be so much in favor of your point? 

Mr. Snow. Yes. 

Mr. SuHeenan. That is all I want to know. 

Mr. Snow. The groups survey were above average by the various 
yardsticks of determining what the national average is. You might 
be interested to know there was another survey, 2 years before that, 
by Dun & Bradstreet which came to surprisingly similar conclusions. 

Mr. Roosevett. Mr. Snow, in the interest of time, I am going to 
ask that you submit the Dun & Bradstreet survey at this point, and 
it will be placed in the record. 

(The Dun & Bradstreet survey referred to is as follows :) 


Cost or Dornc Bustness—A Survey By Dun & BRapstTREET, INc. 
GASOLINE SERVICE STATIONS—OPERATING RESULTS IN 1951 


By Elmer T. Silvertsen 


In this survey the 1951 operating figures of 398 gasoline service stations are 
presented in a number of group breakdowns which should prove of interest and 
value to all operators in this line. Whether the individual station is owned or 
leased, is operating on a large scale or small, a means of comparison with other 
aga in similar circumstances is provided by the tables contained in this 

older. 

The service stations used in this study derived most of their income from the 
sale of gasoline and lubricating oils. The majority also retailed a line of 
tires, batteries, and other replacement parts and accessories, and did lubricating 
and minor repair work. The stations were selected in such a way that the dis- 
tribution by region and by size of city followed as closely as possible the pattern 
shown by the latest census bureau’s figures. Concerns deriving most of their 
income from repairs or bodywork were not included in this study. 

This study shows that 61 percent of the stations were leased from cil com- 
panies or jobbers, 27 percent were owned by the operators, and 12 percent were 
leased from concerns other than oil companies or jobbers. The last group earned 
more money in the form of owners’ salaries plus net profits than the other two 
groups, although the percentage of net profit before income taxes was smaller. 
This was accomplished despite the fact that 25 percent of the stations in the 
group showed unprofitable operations compared with 20 percent among oil 
company lessees and 22 percent among operator-owned businesses. 

Steady local patronage appeared to be the backbone of the business of most 
of the 398 stations. Three hundred and thirty-one reported selling principally 
to local trade, 33 principally to transients, 9 to commercial accounts, and 25 had 
no major class of customer. 

National figures.—In table 1, the first column shows the composite experience 
of all the service stations in this survey. On typical net sales of $62,950 a gross 
margin of 22.6 percent was averaged on all sales. The gross margin on gasoline 
alone was 18.6 percent and on all other merchandise 31.9 percent. Expenses 
totaled 20.7 percent leaving a net profit before income taxes of 1.9 percent. 

The typical operator had an inventory turnover of 20.7 times during the year, 
with gasoline stocks turning at the rate of 38 times during the year. Net 
worth turned an even seven times. No losses from bad debts were sustained by 
the average service station. 

Form of organization.—Over three-fourths of the concerns reporting in this 
survey were proprietorships. Twelve corporations were included in the sample 
but were too few in number to have ratios compiled for them as a group. In 
table 1, the second and third columns reflect the experiences of the proprietor- 
ships and partnerships. Unlike many other retail businesses where the pro- 
prietor, with perhaps the help of a wife, handles the entire operation without 
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employees, the service station requires either part-time or full-time help. Part- 
nerships, with two or more owners active in the management, can do with less 
help than the proprietorships in transacting the same volume. The compensa- 
tion of the partners will be larger than that of the single owner. The differ- 
ence in the percentage of sales taken out for owners’ salaries and employees’ 
wages for each form of ownership is shown in the table. 

Thirty-two percent of the partnerships owned their own stations against 
25 percent of the proprietorships. This partly explains the lower ratio of occu- 
pancy expense for the partnership group. Other items of expense did not vary 
greatly between the two groups and net profit before taxes was only slightly 
larger for the partnerships. 

Sales volume.—tThe size of a concern has its effect upon operating costs, pri- 
marily in the relationship between owners’ compensation and employees’ pay- 
roll. As sales increase the percentage of owners’ salary tends to decrease and 
employees’ payroll to increase. This is illustrated in table 2. 

The low-volume stations showed the least percentage profit, the middle 
group—$50,000 to $75,000—the largest percentage profit. A composite picture 
of the typical service-station operator in the latter group would show a pro- 
prietorship located in the downtown section of a city between 10,000 and 
100,000 population in the Middle West, leasing from an oil company, open from 
13 to 14 hours a day and making from 20 percent to 49 percent of his sales on 
a credit basis. 

Credit policy——Only 12 concerns in this study reported selling strictly for 
cash. The remainder extended credit on their own account, on oil company 
credit cards, or used both methods. Three hundred and twenty-one stations, or 
81 percent, participated in some form of credit-card system. 

Table 3 shows that gross margin was increased as the percentage of credit 
sales increased. However, total expense also increased at the same time and the 
operator extending the most credit realized the smallest return in combined 
salary and profits. As would be expected, bad-debt losses were shown by the 
concerns with the larger credit sales. 

Type of ownership.—The percentages in table 4 point out several interesting 
differences in operating costs among the stations owned by the operators, those 
leased from oil companies and those leased from other owners. The greatest 
difference was in occupancy expense with operator owned stations paying out 
3.3 percent of the sales dollar against 4.2 percent for oil-company lessees and 
4.1 percent for stations leased from others. 

To compensate partially for the increased cost of occupying their stations, the 
oil companies generally furnish a substantial amount of equipment which the 
operator must buy when he owns his own station. This is clearly shown by the 
item, depreciation on equipment, which is twice as large for operator-owned 
stations as it is for lessees of oil companies. Operators leasing from concerns 
other than oil companies apparently purchase most of their own equipment and 
therefore also have a higher depreciation figure. 

It is known that the oil companies spend a considerable amount of time and 
effort studying a location’s possibilities before deciding to build a service sta- 
tion. From this survey, it would appear that the downtown and neighborhood 
locations are favored by the oil companies. Of the total number owned by the 
oil companies, 45 percent were in downtown locations and 42 percent were 
neighborhood stations. Operators who owned their own property favored 
highway locations by a small margin, although the percentage situated in down- 
town and neighborhood sections were close to one-third each. Fifty percent of 
the highway stations were owned by the operators. The indications are that 
the latter group engaged in more price cutting than the other groups, the gross 
margin on gasoline being 17 percent against 18.6 percent and 19.9 percent for 
lessees of oil companies and other companies respectively. 

Hours open for business.—The length of time a station was open for business 
apparently had a direct effect on its sales. Although there were some owners 
who put in longer hours to transact the same volume as other operators, gen- 
erally, the increased business day resulted in larger sales. 

Table 5 shows that the expenses of the three groups differed mainly in 
owners’ salaries and employees’ wages. Judging from the size of the employees’ 
payroll, the 15-24-hour group had one more employee than the other groups. 
Despite the lower salary and net profit percentage figures shown, the operators 
earned more money per day as the working hours increased. On an hourly 
basis the extra time would probably show a diminishing return. 

One of the points noted from the figures in this table was the additional sales 
per pump realized by the concerns with the longer business hours. Although 
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figures covering hourly sales were not requested, it would seem that the late 
evening and early morning hour sales would consist principally of gasoline 
sales. Returns from the concerns in this study showed that 70 percent of the 
stations were open from 12 to 15 hours per day; 6.3 percent stayed open 24 
hours per day. 

Location.—Stations located in downtown and neighborhood areas used about 
the same percentage of their income for occupancy, advertising, supplies and 
uniforms and depreciation on equipment, and yielded about the same return 
to the owners. Those located on highways did less volume, had a lower gross 
margin, lower expenses and earned a larger percentage of net profit than sta- 
tions at either of the other type locations. It was previously shown that 50 
percent of the highway stations were owned by the operators and that expenses 
for that group were lower than the average. 

Population.—The figures in table 7 indicate that concerns operating service 
stations in cities of 10,000 population and over have similar operating costs, 
transact close to the same volume, and earn about the same profit. The smaller 
volume and lower expenses shown for operators in cities of under 10,000 popula- 
tion may be attributed partly to the small number of customers among local 
residents and the generally lower costs of doing business in a small town. An- 
other factor in these cases appears to be the type of station ownership. The 
major part of the operator-owned stations were located in the small cities, 
whereas most of the leased stations were in cities of 10,000 to 100,000 population. 
Operator-owned stations had lower than average expenses. 

In any discussion of operating ratios it must be remembered that not all busi- 
nesses conform to the figures shown for a specific group. Some concerns will 
find their own ratios higher or lower than the average depending upon individual 
conditions. Some operators in small towns, with choice locations on heavily 
travelled highways will do better than other operators in the downtown sections 
of large cities. 

Geogranhic location.—Ratios of service station operators grouped by their 
regional location’ in the United States are presented in table 8. Concerns 
situated in the Middle and Far West fared better than those in the Northeast 
and South. The southern operator realized the smallest salary, paid out more 
for wages to employees and earned the lowest net profit of all the groups. The 
majority of the stations in this group had liberal credit policies and sustained 
bad debt losses of 0.2 percent against 0.0 for the other groups. The largest 
percentage of the stations in the Northeast were located in cities of under 
10,000 population—those located in other sections were mainly in cities of 
10,000 to 100.000 population. 

Net profit groups.—Since everyone in business is out to make a profit, the 
figures in table 9 will prove of particular interest. It will be noted that in read- 
ing from the unprofitable group to the highest profit group there is a steady 
increase in the percentage of gross margin realized and a steady decline in 
percent of expenses. The most profitable group spent considerably less on em- 
ployees’ wages and occupancy than the others. 

A look at the separate gross margin figures for gasoline and for other merchan- 
dise for each of the four net profit groups shows how the more successful 
operators were able to raise their overall gross margins. The unprofitable 
operators earned a gross margin of only 16.9 percent on gasoline and 22.3 percent 
on other merchandise. The corresponding margins for operators in groups 2, 3, 
and 4 were respectively: 18.9 percent and 29.1 percent; 19 percent and 33.6 
percent ; 19.8 percent and 43.3 percent. 


EXPLANATION OF TERMS 


Advertising: Net expenditures for newspaper, direct mail and other forms 
of advertising, exclusive of wages. 

Bad debt losses: Receivables considered during the year as uncollectible, or 
the reserve set up to cover such losses. 

Cost of goods sold: Opening inventory, plus merchandise purchased (including 
inbound freight and cartage), less closing inventory; after deducting cash dis- 
counts received. 

Depreciation of equipment: Amounts charged during the year to depreciation 
of equipment, tools and fixtures, and on all other items except buildings. 


1The States making up each geographic region are listed under the paragraph caption 
Regions in “Explanation of terms” given below. 
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Downtown location: Main business or commercial section. 

Employees’ wages: Gross payroll of all employees, including amounts with- 
held for income taxes. 

Expense, all other: Miscellaneous expense items such as cost of small tools, 
insurance other than property insurance, professional services, postage; also 
all taxes other than sales, excise, property and Federal and State income taxes. 

Gasoline sales per pump: The figure obtained by dividing gasoline sales only 
by the number of pumps operated. 

Gasoline service station: An establishment primarily engaged in selling gaso- 
line and lubricating oils; which, in some cases, also sells tires, batteries and 
accessories, and does lubricating, washing and other services and small repairs. 
None of the concerns in this survey operated more than three stations. 

Gross margin: The difference between net sales and cost of goods sold; also 
known as gross profit on sales. This is a composite figure, the net result of 
selling different kinds of goods at varying markups. Cash discounts received, 
where any were earned, were treated as a reduction of cost of goods and an 
addition to gross margin and to net profit. Where concerns in the study used 
the alternate method of considering discounts as “nonoperating income,” an 
adjustment was made to put these returns on the other basis. 

Highway location: Outside the city or town limits, principally transient and 
truck trade. 

Inventory turnover: Cost of goods sold divided by average inventory (average 
of opening and closing inventories). A measure of the speed with which the 
retailer is able to reinvest his working capital in merchandising stocks. 

Neighborhood location: In a residential area; may be on the edge of a com- 
munity shopping center. 

Net profit before income taxes: The difference between gross margin and total 
expense; before deduction for Federal and State income taxes but after allow- 
ance for owners’ salaries. Profit before taxes is used rather than profit after 
taxes, because only on the former basis are the results of unincorporated enter- 
prises comparable with those of corporations. 

Net sales: Gross sales less returns and allowances, excluding sales taxes and 
excise taxes; net after all discounts allowed. 

Net worth: The difference between total assets and total liabilities; in a 
corporation, the sum of capital stock and surplus. 

Net worth turnover: Annual sales per dollar of net worth; computed by 
dividing net worth at the end of the year into net sales for the year; a measure 
of the activity of the investment in a business. 

Occupancy expenses: The expense of occupying a building, whether rented 
or owned. For renters, this item includes rent, utilities and leasehold improve- 
ments; for owners, it includes utilities, property insurance and property taxes, 
building depreciation and interest on mortgage. 

Owners’ compensation: Salaries or drawings of proprietors, partners or officers. 
Where no salary was listed for the owner or owners on an individual report a 
typical amount for that size concern was deducated from profit and added to 
total expense before the ratios were computed in order to put all returns on a 
comparable basis. This adjustment threw into the unprofitable class a number 
of concerns which had reported a profit. 

Regions: The following regional groupings were used for this survey: North- 
east—New England plus New York, New Jersey, and Pennsylvania: Middle 
West—Illinois, Indiana, Ohio, Michigan, Wisconsin, Minnesota, Iowa, Missouri, 
North Dakota, South Dakota, Nebraska, and Kansas; South—the Atlantic Coastal 
States below New Jersey, plus District of Columbia, West Virginia, Kentucky, 
Tennessee, Alabama, Mississippi, Louisiana, Texas, Oklahoma, and Arkansas; 
Far West—the Rocky Mountain and Pacific Coastal States. 

Total expense: The sum of all individual expense items. 

Typical figure or ratio: The “median”; selected by arranging the amounts 
in a particular group in order of size and taking the amount halfway down the 
list. The median is therefore typical in the sense that half of the reported or 
computed figures in a given group are higher than the median and half are 
lower. 

SURVEY HIGHLIGHTS 


The typical service station opgrator realized a gross margin of 22.6 percent 
on an annual volume of $62,950 in 1951. 

Expenses totaled 20.7 percent, leaving a net profit before taxes of 1.9 percent. 
Net operating losses were reported by 21 percent of the concerns in this study. 
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Wages of employees—7.5 percent-—represented the largest expense item, fol- 
lowed by owners’ salaries and drawings of 6.2 percent. 

Occupancy expense averaged 4 percent of sales for all stations, with operator- 
owned businesses showing a much lower figure than those leased from oil com- 
panies or others. 

Inventory turned 20.7 times during the year. Gasoline stocks alone turned 
38 times and other merchandise 7.4 times. Gasoline sales per pump amounted 
to $14,110 for the year. 


Taste 1.—Operating ratios in 1951 for 398 gasoline service stations and for 
stations grouped by form or organization * 


| 
All Proprietor-| Partner- | Your 
stations ship ship figures 
| 


Pe ONIN i ate rakionnraonancumulihasabGeesa 398 304 32 | 
Typical net sales per comcerm..................-..-.----| $62, 950 $60, 790 $63, 990 | 





Percent Percent Percent Percent 
EE Be EES Se ee eo ee: 100. 0 100.0 100.0 100.0 
0 REO ae ee ee 77. 77.7 76.9 | 
Gross margin 22. 6 22.3 
Expenses: | 
Owners’compensation 
Employees’ wages_--------- 
Occupancy expense. --. 
Advertising ot kin 
eT RE 
Supplies, uniforms. - pins basen hederok sae 
Depreciation, equipment.__- anus 
All other expense ; ‘ 
Total ex : 20. 
Net profit before income taxes__-__----_--_- eaiaen .§ a 
Net prcfit on net worth. - i ; 1} 11. 
Net worth turnover (per year) ee ; 6.7 | 
Inventory turnover (per year): 
All merchandise ; 20. 4 
Gasoline - eee ok ; pave 38. 41.0 | 


om Oa 





af Oe ROD 


Other merchandise... __- bit ogdiniangh« Levbedeus 7.5 
Fasoline sales per pump...- eabceewk $14, 110 | $13, 840 








$15, 480 | 


112 corporations were included in the survey—too few to permit nines of ratios for corporations 
as @ group. 


TABLE 2.—Operating ratios for stations grouped by sales volume 


| Net sales volume in 1951 


| a $50,000 to Over 
I $50,000 $75,000 $75,000 | 
| 


Number of concerns 129 118 151 | 
Typical net sales per concern 7 , $37, 650 $60, 320 $106, 410 


Percent Percent Percent 

I 100.0 100. 0 

Cost of goods sold 78.1 76.4 

Gross margin " 21.9 23. 6 

Expenses: 
Owners’ compensation 8.6 
BAO OOS ONIIB sess bint nik 5 ns tik Ses ce cw teisenns 5.4 
SPOON GENOMES. cccccescredcactecesacstnenéenee | 4.0 
Advertising 7 
Bad debt losses 0 
SINR, MENNONOI a5, 6555 idee desc wasedevedqenuo 3566 
Depreciation, equipment 
rea Like catasansedhacceeesusius 

Total expense 

Net profit before incomie taxes..........-- cwbinthtda dad | 

Net profit on net worth (percent) 

Net worth turnover (per year) 

Inventory turnover (per year): 
All merchandise 16. 5 
SI, £5). 9a. cn dabshnes ciiendStnotp  stetsssnee~d .0 | 
Other merchandise 6.7 

Gasoline sales per pump $9, 650 
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TABLE 3.—Operating ratios for stations grouped by credit policy 








Credit sales as percent of total sales 


Less than 
20 percent 
Dene Or CID... 5 hoa cnc uscnbhboncseseomnmnnis 125 
Typical net sales per concern.............-.------------ $61, 140 
Percent 
EE ib Sh dhl ncragupavabus anand abeuamadh sehiaann 100. 0 
TEER EON... tuto anncanbobsticoswnsonacnah 78.0 
NE StL sc co Es a we nl lke aire beans 22.0 
Expenses: 
Owners’ compensation. .--------- Sialic wea Samana 7.0 
OEE WEED, 0.0 nia Scnnecsuceckdewwsan 6.5 
NG td Bocca cnnds tel cuvicwwntiinninie 4.3 
Advertising . . sod 2 
Bad debt losses = 3 0 0 
Supplies, RI Bee ed 4 
Depreciation, equipment... Subigteaiedcuubinnaen 4 
All other expense_._---- Jicsehel htacdeumdaasehes 1.2 
Total expense. .- 2 20.0 
Net profit before income taxes..--.-...-.......-.-----.-- 2.0 
Net profit on net worth (percent) ....-....------------- 13.3 
Net werth turnover (per year) ....-....-.------------- 8.0 
Inventory turnover (per year): 
it EN i da cdwsinwancent ah 21.0 
Dk adc wadckubhnes sesugchi ieesadadcwniain 29. 0 
Other merchandise. béuvcegdb toes éabnitsid 6.1 
ee | ee ny Se $14, 120 


20 to 49 
percent 


165 
$64, 910 


Percent 
100.0 
77.5 
22. 5 


SNS 


ac NKOSI C12 


eohS gopBe.... 


$13, 480 





Your fig- 
ures 

50 percent 
and over 

MG cae 

y RED [iccensccne as 

Percent Percent 
100.0 100.0 





Bi eoeBe |. 


uo 
wer 


$14, 500 |---....-.... 


TaBLeE 4.—Operating ratios for stations grouped by type of ownership: A— 
owned by operator; B—leased from oil company or jobber; C—leased from 














others 
A | B Cc Your 
| figures 
Denier Of RUINS... « -.: nnvcunecsndscmmebucdetaiieass 108 | 242 in attri 
Typical net sales per concern.................-..---..-- $61, 420 | $64, 610 BE A Scccomacwenne 
Percent Percent Percent Percent 

SII, th ith ate ents a eis tte tials ieee yr emaealananiinn 100. 0 100.0 100.0 100.0 
1 eee er nibaaeuiabbieeds 78.2 77.4 TE. Denwcdecsundly 
Ss sth bis pacesmandehaandamemaneeatal-belute 21.8 22.6 ee sanesdunnee 
Expenses: 

CEO gn nc cudccdngsaacceusedeounen 6.3 6.1 y Ef Rite, antl 

Employees’ wages-.... pak tin dhsiouadindaneuatniae 7.0 7.7 Dill Eeohcisebnens 

Rs hank ar vannndemedpicincwteniadene 3.3 4.2 Se iy rer a 

SI. iiauidkawihi phe ednuacndegcnnadadsduadnen 3 .3 41 eacpbethbres 

a ian acai cect thregeateamisaieemareaianious ss 0 lente ceatiieone 

Is MN cnc cn aren eine nleindep arcane tien 5 5 ai Uns teeinesmeiiin ania 

Depreciation, equipment.........................-- 8 4 al sepeauitiranas 

ET CNS cache chiuncdwcdngetgndsceacideames 1.5 1.5 elt Rasim hiiaihinie 
SE I ii 3s Shade mnandatdegegbeeucucekssbar 19.7 20.7 Fe OC Ancovnedneae 
Net profit before income taxes_._.................-..-- A 2.1 1.9 BD Ricetnenseaee 
Be ey Oe IE I a hoc crt dcnunadunsemdcansecbadene 8.4 13.5 TLD dnsenannreaee 
Net worth turnover (per year) .................-..-.... 4.8 7.6 wit deccentendete 
Inventory turnover (per year): | 

RE I a 6nl nin: ans siesicininivtibtalaien cid daloniiid | 16. 5 20.8 iE inerichichknwse 

a a Se ee ee 25.0 47.0 Si. Lnsaipebeccen 

Co PINEENO. cc cnevccecddnetasecsneneiakennce | 4.5 .8 TRS bn cacssuwene 
CSTR CERI RE I ernie cic cncncunesdsecanngosces $14, 270 $14, 200 TS 

' 
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TABLE 5.—Operating ratios for stations grouped by number of hours open for 
business 





| 


Number of hours open 
Your 
figures 





a 
g-12 | 13-14 15-24 | 


| 
| 


| 
111 | 139 | 146 
$48, 730 | $57, 360 | $89, 740 


Percent Percent Percent Percent 

Net sales 100. 0 100. 100.0 | 100. 0 
Cost of goods sold | 77.4 | 76. 
Gross margin 22.6 23. é 
Expenses: 

Owners’ compensation 7.4 

Employees’ wages 6. 

Occupancy expense : 

Advertising 

Bad debt losses 

Supplies, uniforms 

Depreciation, equipment. 

All other expense 
Total expense 
Net profit before income taxes_- 
Net profit on net worth (percent) 
Net worth turnover (per year) 
Inventory turnover (per year): 

All merchandise 

Gasoline. 

5.7 8.0 
$12, 890 $16, 290 





TABLE 6.—Operating ratios for stations grouped by type of business location 


Station location 
| 


Down- Neighbor- 
town | hood 


Number of concerns_. ad 162 | 158 
Typical net sales per concern. y $64, 070 $64, 900 $58, 560 


Percent Percent Percent 
Net sales Sasa | 100. 100. 100.0 | 
Cost of goods sold oa | 76. 5 77.3 78.8 
Gross margin... -- i a ae 23. 22 21. : 
Expenses | 
Owners’ compensation. - : . : 6. 6. 5.8 
Employees’ wages -.- --- A 8 f 6 
Occupancy expense -..- ; . 4 4 3.6 
Advertising 3 
Bad debt losses. - - - 
Supplies, uniforms - - 
Depreciation, equipments 
All other expenses-. 
Total expense ‘i 
Net profit before income taxes_. 
Net profit on net worth (percent) - - - 
Net worth turnover (per year) - - - 
Inventory turnover (per year): 
All merchandise 7 ite : 20. 5 2 6 
Gasoline... ee : oe ees 37 25.0 
Other merchandise -__- : ; 4.5 
Gasoline sales per pump- -.-- ; . $15, 3 $11, 480 
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TABLE 7.—Operating ratios for stations grouped by population 














Population 
aa ee a ee ee Your 
| figures 
Under | 10,000to | Over 
10,000 | 100,000 | 100,000 
a nisms ic sniainininnieghicnaaiia Jenaeinencsinemeretiansal yanecrnininmatisi ania 
Number of concerns_. 4 scdelesees ass 133 | 171 | a or Ee 
Typical net sales per concern_..-...-_---..--- ase cutien $54, 240 } $66, 770 $69, 330° }........... 
Percent | Percent | Percent Percent 
Net sales- nneh tide aman siiesbibelaia one 100. 0 100. 0 100.0 | 100.0 
Cost of goods sold_-_-_.-_----- Soqcoud awaseuta 79.0 | 76.1 96.8 Pov Ns 
Gross Margin........-.... ete dttincwscataswte suk -sneed | 21.0 | 23.9 | M07 LS 
Expenses: | 
Owners’ compensation. .- ako eell | 6.1 | 6.4 | CG Fa Gide 
Employees’ wages_..-.-. oda ; 6.7 | 7.9 | SPT suSi..... 
Occupancy expense -.-- aseadudal Jcauwerat 3.4 4.4 | 4, Foe. é 
cracens ance ee . i ¥. 3 | 3 | satis “ 
Bad debt losses - - .. s : : e..1 0 Oe aja BR. 
Supplies, uniforms. ___-- aa -6 | 6) jG PRIS... 
Depreciation, equipment... a -6 | 7) oO he aia 
All other expense... ‘ : 1,4 | 1.6 | BS tack * 
Total expense 4 19.1 | 21.9 21.7 |. 2 
Net profit before income taxes_._- Sue.) 1.9 | 2.0 | RO. 2s ei 
Net profit on net worth-- diese . | 11.1 |} 11.5 | 10.9 icewa 
Net worth turnover (per year) ----- wae nenal 6.7 | 7.5 | OS 2dr 
Inventory turnover (per year): | | 
All merchandise--_- whi . Sans ‘ 17.3 | 23.2 | 23.4 | hahaa 
Gasoline. -- ode eid s —. 37.0 48.0 | “ é 
Other merchandise wena knell .4 5.6 | Tee Ti ih 
Gasoline sales per pump---. Daneajeotkel $13, 600 $14, 620 $13, 430 |-..-...---.. 
| 





TABLE 8.—Operating ratios for stations grouped by geographic location 








Northeast ~~ South Far West | Your fig- 
Test | ures 
pe 
! Nummer Of COMOOTRB sono ckccncciocunccene 83 | 139 111 WP. achbbbn ae 
| Typical net sales per concern..-...----,-.- $60, 000 $64, 320 | $65, 190 908.108 14. csbheonn 
Percent Percent Percent Percent Percent 
Net sales. .......-..... ee ee ee 100. 0 100.0 | 100. 0 100. 0 100. 0 
Cost of goods sold... __- 1430085533480 78.2 | 77.7 | 76.6 | mee. Lie... 
CN 0 bh ne dcudatepel 21.8 22. 3 23.4 | Pe Uh tasena tia 
Expenses , oe a 
Owners’ compensation._............... 6.7 6.3 | 5.9 TER bande dow hiis 
Employees’ wages es pan bea | 6.3 7.0 8.6 | eal ener 
Occupancy expense_-.--- Gauwableesd 4.5 | 4.0 | 4.1 SO iiclicesnd 
Advertising cee jieeaas -2 | 3 | 3 Ay cr ee 
Bad debt losses ‘ as hill an whee ae | 0 0 2} Sir Bat Satine 
Supplies, uniforms 4 | 4 Pe ay ide anniek 
Depreciation, equipment. -........-.-- 5 | 5] on pan aie eteees _ 
Dir CORSE BI So in cnn dddileecieds 1.4 | 5] 1.5 Ue FA odubstsdtince 
Total expense heath bin alte 20.0 | 20.0 22.0 | SLA Binds casas 
Net profit before income taxes - 7 neapowel 1.8 2.3 1.4 Sed Rctetiann teats 
Net profit on net worth Potnaeaeaee | 8.3 12.7 | 9.2 | eee tonneeaelenes 
Net worth turnover (per year)...........-.- | 6.6 | 6.9 | 7.8 | G6 FUL ws 
Inventory turnover (per year): | | | 
All merchandise ; : bviadenkel 20.6 | 14. 2 | 25. 6 SB Whit halle 
Gasoline... i ia aha 36.0 38.0 42.0 Ch wemadbhtiats 
Other merchandise. -____-- bi devel 4.4 4.7 12.6 0.0 |....-.....-. 
Gasoline sales per pump-.-.-.......-.---.--.- $13, 320 $14, 500 $16, 440 G49) 270) | cawsesicd 
! ! 
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TABLE 9.—Operating ratios for stations grouped by rate of net profit earned 


Net profit on net sales 


0.1 to 2 2.1 to 4.9 5 percent 
percent percent and over 


Unprofit- | 
able 


ao 


Number of concerns 
Typical net sales per concern $61, 


Per 


126 120 67 
$70, 660 $60, 420 $59, 020 


Percent Percent Percent 

100.0 | 
74.4 
25. 6 


_—o 


_o, aun 8338 
3 
o 
3 
o 


sal 

Cost of goods sold 

Gross margin 

Expenses: 
Owners’ compensation. 
Employees’ wages 


Advertising 
Bad debt losses 
Supplies, uniforms__..............--.-- 
Depreciation, equipment 
All other expense 
Total expense 
Net profit before income taxes 
Net profit on net worth (percent) 
Net worth turnover (per year)-_....-..-. 
Inventory turnover (per year): 
All merchandise 
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Other merchandise 
Gasoline sales per pump 
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Mr. Hosmer. No questions. 

Mr. Roosevert. Mr. Counsel? 

Mr. Netis. One remaining question. 

Mr. Nerlinger, you were identifying a letter from Shell Co., quoting 
Mr. Inness Brown. 

Mr. Nerirncer. Yes, sir. 

Mr. Netis. Do you know of any other use being made of Mr. 
Inness Brown’s material by oil companies? 

Mr. Nerurncer. Yes; I do. I have here a copy of an Open-Wire 
Standard Dealer Newsletter, Standard Oil Co., Indiana, dated March 
22, 1957, on the same matter in which they quoted the editor of the 
Gasoline Retailer: 

* * * a publication known historically to champion only things which are in 
the good interest of the gasoline dealers. 

Mr. H. A. Inness Brown states, “Any bill which protects the unbranded cut- 
rate station to the detriment of the conventional station will create havoc in 
the industry and will soon put the conventional station and his supplier into 
difficulties” — 
and so forth. 

Then attached to this letter, which apparently was mailed to all 
Standard Oil dealers in the Standard Oil Company of Indiana terri- 
tory is a photostatic copy, or office copy, of the Gasoline Retailer dated 
February 20, 1957, with the same blow-up reprint of Mr. Brown’s 
speech in Washington, D. C. 

Then in addition to that, I have present here, and I will submit 
that for the record, Mr. Chairman, a copy of a letter on Standard Oil 
Company of Ohio stationery, dated—— 

Mr. Roosrvetr. Just a minute. The Chair will rule that that will 
be placed in the file, and not in the record at this time. 

(The documents referred to have been placed in and made a part of 
the committee file.) 
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Mr. Hosmer. What are you talking about, the letter? 
Mr. Roosrve.t. The exhibit, the photostatic copy of the letter and 
the-——— ; 

Mr. Hosmer. May I ask the witness if he knows whether or not 
there was any collusion between Mr. Brown and the company—which 
Standard oil company? 

Mr. Neruincer. This particular one, Mr. Hosmer, was Standard 
Oil Company of Indiana. 

Mr. Hosmer. With respect to the statement made about the Gasoline 
Retailer being a champion and so forth. c 

Mr. Neruincer. I would not know whether there was any collusion 
involved or not. 

The stationery here is the stationery of Standard Oil Company of 
Ohio, a letter dated March 18, 1957, and sent to Sohio dealers, I assume 
Sohio dealers, which reads as follows: 

Although you may be a subscriber to the Gasoline Retailer, I am taking the 
liberty of sending you a reprint of pages 1, 25, and 26 of the February 20 issue 
of that newspaper. These pages contain an analysis by Inness Brown, the 
editor of this publication, of legislation before Congress which is of prime con- 
cern to you. The particular legislation is known as S. 11 in the Senate. (A 
companion bill in the House is known as H. R. 11.) Mr. Brown has been a 
champion of the dealer for many years, and the welfare of the dealers is 
ebviously of great importance to him. 

I urge you to study Mr. Brown’s analysis of these congressional bills. They 


are of utmost importance to your welfare and survival as a Sohio dealer. 
Sincerely, 


S. H. Exrtorr. 

And attached is a reprint of the same the Gasoline Retailer, Febru- 
ary 20, with the article where Brown says S. 11 would hurt most gas 
retailers, and then the double-spread page reprint of his speech before 
the Washington, D. C., association. 

Mr. Roosevett. Mr. Nerlinger, it is obvious to me, and I believe to 
my colleagues that the only value of this testimony will be if future 
testimony shows Mr. Inness Brown and his publication to have exerted 
upon it, or to be controlled by these companies that you have referred 
to in these exhibits. 

And the testimony adduced by Mr. Brown, if Mr. Brown is here I 
will say this for his benefit, will be aimed at adducing the fact, whether 
or not the influences of the major oil companies upon him and his 
publication have been of such a nature that they have used him as an 
arm of propaganda, rather than being what he obviously has been held 
out to be, a friend of the retailer. 

Otherwise, it is obvious that he is only representing a point of view 
which differs from your point of view, which anybody has a right to 
express. I am sure you will agree. 

Mr. Neruincer. Yes, sir. Might I state this conclusion, Mr. Chair- 
man, that I would like 

Mr. Hosmer. Mr. Chairman, before that I would like to say one 
further qualification, that something should be shown that Mr. Inness 
Brown is representing himself not. to be influenced by any of the 
major companies if the allegation is he is so influenced and as a conse- 
quence misrepresents himself to the recipients of the paper—— 

Mr. Roosrvett. Yes; there must be a disclosure of the influence, if 
any, by the major oil companies upon Mr. H. A. Inness Brown and 
his publication. 
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Mr. Neruincer. Yes, sir. 

Might I make our position clear, Mr. Chairman ? 

Mr. Roosevett. I wish you yould. 

Mr. Nerurncer. The National Congress of Petroleum Retailers 
does not, in any way, object to Mr. H. A. Inness Brown, or anyone else, 
thinking, saying, or printing anything they please, on any issue. For 
that, sir, God give them right. However, we do object, and our 
service-station operators object, to Mr. Brown and his publication, 
which is purported by industry spokesmen to speak for the organized 
industry station operators, when his position is constantly contrary 
to the position taken by those selfsame service-station operators. 

Whether that is a legal point or not, that is their feeling. 

Mr. Roosevett. From what you have just said, though, you have 
brought me right back up against something else, again, because what 
you have just said is that he has represented himself to speak for the 
retail end of the industry, and I have not yet seen anything—— 

Mr. Neruincer. No, sir. 

Mr. Roosevett. That would say that he has so represented himself. 

Mr. Nertincer. No, sir, I did not say so. 

Mr. Roosevetr. Would you repeat what you said? 

Mr. Nerurncer. I said, however, we do object strenuously to Mr. 
Brown and his publication, which is purported by industry spokes- 
men to represent the service-station operators, constantly being in op- 
position to the stand taken by organized retailers on vitally important 
issues. 


Mr. Hosmer. Mr. Chairman, I must ask at that point, since the gen- 


> 


tleman has used the words “constantly in opposition” to the associ- 
ation’s stand, that he furnish for the record of this committee any 
opposition between him and the gasoline retailer, other than those 


four that he has testified to before this committee. 

Mr. Nerurnecer. I believe Mr. Snow said, Mr. Hosmer, that we were 
going to endeavor to do that. 

Mr. Hosmer. I want to make sure that is understood. 

Mr. SureeHan. Will the gentleman yield at that point? 

Mr. Roosrveur. I reiterate that your point is that it is purported 
by specific instances that you have given to the committee, that this 
organization or this publication is actually being used by the major oil 
companies as a voice for the retailers when, in actuality, it does not 
represent them. 

Mr. NERLINGER. Yes, sir. 

Mr. Roosevetr. That is correct? 

Mr. Neruincer. Yes, sir. 

Mr. Roosevetr. And it is not your accusation that Mr. H. A. Inness 
Brown has ever said that he represents or that he speaks for any of 
the retail trade ? 

Mr. Nerurncer. I believe that is a fair statement, sir. 

Mr. Sueenan. One observation, Mr. Chairman, and that is simply 
this: 

Mr. Nerlinger pointed out in the beginning a difference in philoso- 
phy between his organization and Mr. Brown, where he said that Mr. 
Brown feels that the differences should be resolved in conferences be- 
tween the station operators and the companies, and he feels that you 
fellows are wrong in coming to the Government. 

Wasn’t that about the size of it? 
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Mr. Neruincer. I think basically that he disagrees with any legis- 
lative approach to any of the service-station operators’ problems. 

Mr. SueenAn. That is what I mean by coming to the Government. 

So I can only conclude one thing—and this is still a free country—l 
read certain newspapers because I “like their policies, and I do not sub- 
scribe to some that I do not care for at all. 

It seems to me that any gasoline filling station operator, with any 
sense at all, is not going to continue to read things he does not like 
or does not agree with. So therefore, even if they give him a free 
subscription, he would just throw it in the wastebasket and never 
read it. 

Mr. Neruincer. I was going to say, sir, apparently there are many 
dealers who are receiving the publication who are not paying for it. 

Mr. SHreeHANn. But they do not have to read it, do they ? 

Mr. Neruincer. Probably not. 

Mr. Roosrverr. I think the Chair will have to make also the addi- 
tional statement that the point is, where there is disclosure as to the 
actual influence exerted by the industry on this publication, that, of 
course, will have to come in future testimony. 

Mr. Brown? 

Mr. Brown. The point would be that if there is to be any value to 
this, wouldn’t it be to show whether it is a fact which has impeded or 
may impede the normal operations—the normal operation of a 
filling-station operator would not be legislated—whether it is im- 
peding any normal operations, growth and dev elopment of the po- 
tentialities of small business ¢ 

Mr. Roosrverr. And the testimony by Mr. Nerlinger is that they 
have tried to get a response from the retail trade on the basis that 
they represent “what is good for the trade, while in actuality they are 
representing the point of view of the major producers 

Mr. Nerurncer. That is correct. 

Mr. Roosrve.r (continuing). As exhibited by the telegrams which 
you presented before the committee / 

Mr. Neruincer. Yes, sir. 

Mr. Roosrevett. Therefore, from here on in, the next testimony, of 
course, will have to be Mr. Inness Brown’s ability to show the com- 
mittee that he is not so influenced. 

Mr. Neruincer. Yes, sir. 

Mr. Hosmer. Now, there are some things I think these witnesses 
ought to show to produce a case. I think you testified pe se you had 
some kind of a meeting at which you adopted a stand on S. 11. Is 
that correct ? 

Mr. Neruincer. Yes, sir. 

Mr. Hosmer. Next, do you have any kind of a general approval of 
your membership of that pilot survey that you took ¢ 

Mr. Nerurnerr. I believe we were directed to take it. I would 
have to check the minutes on that, sir. 

Mr. Hosmer. I mean, as the results of the survey itself, do they 
disagree or agree with you? 

Mr. Neruincer. We did not ask for any agreement or disagree- 
ment to it, Mr. Hosmer. 

Mr. Hosmer. Well, then, your membership may or may not agree 
with Mr. Inness Brown; is that right? 

92285—57—pt. 1——-11 
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Mr. Nerirncer. Well, it was simply the results of a survey which 
they had participated in taking that was published. We did not feel 
that that called for taking a vote on whether they were going to 
accept it or not. 

Mr. Hosmer. All right. 

Now, this matter about the Federal trade practice conference. Did 
you take any kind of a survey of your membership as to whether 
they approved or disapproved of that ? 

Mr. Neruincer. Yes, sir. 

We were directed on several occasions, and I can produce our 
minutes for your information in that respect. 

Mr. Hosmer. Is that the board of directors ? 

Mr. Neruincer. No, sir; of the convention, of the various conven- 
tions of the National Congress of Petroleum Retailers, the delegates, 
accredited delegates, where we were directed to file an application 
for a trade practice conference with the Federal Trade Commission. 

I haven’t it here, but I will be glad to submit it 

Mr. Hosmer. Well, these delegates represented associations—sub- 
associations, rather ? 

Mr. Nerutncer. Yes. 

Mr. Hosmer. And not individuals? 

Mr. Neruincer. Yes, sir; that is right. 

Although many of the delegates—most of the delegates were ac- 
tually service-station operators themselves. 

Mr. Hosmer. Now, have you taken any information from your 
membership respecting their attitude regarding the Gasoline Re- 
tailer’s reporting of the small business committee hearings / 

Mr. Neruincer. No, sir; no actual poll. 

Mr. Hosmer. That is all, Mr. Chairman. 

Mr. Neruincer. Mr. Chairman, if you would care for a copy of 
the trade practice conference application, I would be glad to have it 
furnished, since it has been referred to here, and you might wish it 
for your files. 

Mr. Roosrvett. If you will make it available for the files, the com- 
mittee will appreciate it. 

Thank you very much, Mr. Nerlinger, and Mr. Snow. 

Inasmuch as it is now 25 minutes to 6, the committee will postpone 
hearing Mr. H. A. Inness Brown until tomorrow morning at 9:30. 

The committee will now adjourn until 9:30 tomorrow morning. 

(Whereupon, at 5:40 p. m., the subcommittee recessed, to recon- 
vene at 9:30 a.m., Friday, April 12, 1957.) 
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Houses or REPRESENTATIVES, 
Suscommirree No. 5 on Distrrpution PropLEMs OF 
THE SELECT Commirree To Conpuct A STUDY AND 
INVESTIGATION OF THE PROBLEMS OF SMALL BUSINESS, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 9:45 a. m., in the 
caucus room, Old House Office Building, Hon. James Roosevelt 
(chairman of the subcommittee) presiding. 

Present: Representatives Roosevelt, Sheehan, Hosmer, and Brown. 

Also present: Joseph L. Nellis, special counsel; Justinus Gould and 
P. C. Murray, assistant counsels; and Victor P. Dalmas, adviser to 
minority. 

Mr. Roosrevetr. The committee will please come to order. 

At the request of the two witnesses that the committee heard yes- 
terday afternoon, Mr. Nerlinger and Mr. Snow, they will be given 
the opportunity to make a short factual statement to the committee 
at this time. 

Mr. Nerlinger and Mr. Snow, please come forward. 

Gentlemen, we will consider you sworn as of yesterday, and not 
swear you in again this morning. 


TESTIMONY OF JOHN NERLINGER, EXECUTIVE SECRETARY, NA- 
TIONAL CONGRESS OF PETROLEUM RETAILERS, DETROIT, MICH. ; 
ACCOMPANIED BY WILLIAM D. SNOW, ESQ., TOLEDO, OHIO, 
GENERAL COUNSEL, NATIONAL CONGRESS OF PETROLEUM 
RETAILERS—Resumed 


Mr. Snow. Mr. Chairman and members of the committee, yester- 
day, Mr. Nerlinger and I were asked some questions by counsel for 
the committee and by members of the committee for which we did 
not have detailed answers available, and I have endeavored to prepare 
a statement which will answer these questions to the extent of the 
material which we had available with us in our briefcases in 
Washington. 

The first question was with respect to statements which have been 
made by Mr. Brown, or his publication, that he represents or speaks 
for retailers, statements that Mr. Brown represents retailers, and 
that the Gasoline Retailers’ primary interest is the working retailers, 
occur in recent issues of the Gasoline Retailer. 
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In the current issue, April 3, 1957, on page 3 is a story, headlined 
“Most Dealers Agree With Brown First Survey Results Show,” in 
which there is the following subhead, referring to Mr. Brown: “Repre- 
sents Retailers.” 

Following this is a quotation from a letter to Mr. Brown, in which 
it is stated that “Mr. Brown is representing more of the retailers” 
than officials of the National Congress of Petroleum Retailers, who 
are named. The same article quotes the following from another 
letter : 

It is well that the dealers selling major brands have a champion in Mr. Brown 
going to bat for them. 

And I call your attention to the fact that these are quotations from 
an article appearing in the Gasoline Retailer. 

In the issue of February 20, 1957, on page 24, column 2, the text 
of an address by Mr. Brown is quoied as follows: 

Our main and primary interest is the working retailers—the men who are 
making money out of this business, and they are in the vast majority—as well 
as the fellow who is having trouble. 

Those are instances in recent publications of the Gasoline Retailer 
in which the Retailer asserts it is speaking in retailers’ interests or 
is speaking for retailers as a champion of the retailers. 

I will now come to the questions of chapter and verse where the 
Gasoline Retailer has taken a stand opposed to that of the Retailers 
National Trade Association upon various issues. The Gasoline Re- 
tailer has opposed the position taken by the National Trade Associa- 
tion of Service Station Operators upon the following issues of great 
importance, in the issues and at the pages noted. That means in the 
issues of the Gasoline Retailer, not the pages noted. 

First, on the equality of opportunity bill, endorsed by the last 
three annual sessions of the National Congress of Petroleum Re- 
tailers, the Gasoline Retailer issue of February 20, page 1, article 
headlined : “Brown says S. 11 would hurt most gas retailers.” 

At pages 24 and 25 is the complete text of Mr. Brown’s speech, 
claiming S. 11 would hurt most gas retailers. 

The issue of March 6, front page story headlined “Dealers oppose 
S. 11 if it bars price help.” 

I might say parenthetically since S. 11 does not bar price help but, 
rather. prohibits a denial of price help to retailers in the same 
affected area with those receiving it, the questionnaire referred to 
contains a simple misstatement of fact as to what the bill does. 

Issue of March 6, lead editorial opposing S. 11, entitled “Our 
stand on S. 11”—page 2. 

Issue of February 6, page 4, editor’s comment criticizing article by 
NCPR general counsel setting forth reasons for retailers’ support of 
S. 11. 

Issue of April 3, on page 3, “Most dealers agree with Brown, first 
survey results show.” 

Now, another issue is the hearings conducted by this subcom- 
mittee on monopolistic practices in the retail petroleum industry to- 
ward retailers. 

In re hearings of this subcommittee on alleged price discrimina- 
tion practices in the distribution of petroleum and automotive prod- 
ucts, hearings for which the organized retailers of the country were 
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very grateful and which prompted resolutions pledging continued co- 
operation with this committee and other agencies seeking a solution 
of the sickness of the petroleum industry insofar as it affects the re- 
tailers, here is what the Gasoline Retailer had to say in that issue, 
April 3, 1957: 


Quiz to hit the road— 


stating, in part, with respect to the hearings last session— 


the hearings were filled with sound and fury and shot full of contradictions, but 
they did not produce any clear picture of conditions in the industry. 

During and immediately following the initial hearings last session, 
prominent display was given to intemperate attacks of oil industry 
representatives upon the hearings, and there are a number of those, 
and we don’t have publications with us to sustain, to present all of 
them. But two of them 

Mr. Hosmer. Mr. Snow, may I ask this: 

Do you have those instances in which you have thus far testified 
concerning ¢ 

Mr. Snow. Yes, we do. We have publications—— 

Mr. Hosmer. I will ask that they be admitted to the committee 
files. 

Mr. Snow. They are on the table. Mr. Nerlinger is keeping his 
hands on them, to keep them together. 

Mr. Roosrverr. The committee will accept them, and they will be 
placed in the files of the committee. 

(The material referred to will be found in the files of the sub- 
committee. ) 

Mr. Snow. Fine. And we have the publication supporting each of 
these other quotations, with the exception of one which I am now 
about to read, relating to William B. Dickey, and that will be sup- 
plied. 

In every other quotation which is made here, or reference, the 
publication from which it comes, or to which the reference is made, 
will be supplied to the committee this morning, and the William B. 
Dickey one will be supplied within a few days. 

During and immediately following the initial hearings last ses- 
sion, prominent display was given to intemperate attacks of oil in- 
dustry representatives upon the hearings, including those by the 
following: 

William B. Dickey, of Tennessee, calling the hearings “an abortion 
of truth and justice.” 

An attack by Samuel H. Elliott, vice president, Standard Oil Com- 
pany of Ohio, headlined, and occupying most of a page, “Elliott 
condemns trumped-up charges of pressure on TBA in gas sta- 
tions”—issue of December 21, 1955. 

Now, in regard to NCPR’s pilot survey, this is another issue upon 
which the Gasoline Retailer publication took a position in which it 
sought to discredit the activities of organized retailers. In re NCPR 
pilot survey of service station operating data, editorial attack in 
issue of December 7, 1955, occurring a full 8 months after the survey 

yas first published and given wide circulation, and issue of Janu- 
ary 18, page 24, in which the editorial of December 7 issue was 
repeated with approximately a page and a half of further attack on 
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NCPR cost survey, and on page 25, a half page reply to letter from 
NCPR President Cash B. Hawley. Mr. Hawley’s letter also was 
given a half-page display. 

In regard to NCPR’s sepvanven for a trade practice conference 
in the motor vehicle fuel distribution industry, article beginning on 
page 1, and an editorial on page 2 suggesting futility of conference 
unless supported by major suppliers, and presenting an unfavorable 
petare of the opportunity of success of proposal unless supported 

Vy major suppliers. 

In regard to NCPR’s legislative program—lI have a correction, I 
want to go back. The retailer of that issue did, however, print the 
full text of the NCPR trade practice conference application. 

Re NCPR’s legislative program, the Gasoline Retailer has followed 
a peas of reporting completely and giving prominence to statements 
of major oil company officials, opposing lopidlative relief for retailers’ 
economic problems, some examples being the following: 

September 7, 1955, article reporting Inness Brown’s speech head- 
lined “Urges cooperative effort to solve problems in retail field.” 

September 7, 1955—the headline is not, of course, the objectionable 
point there, but it is a part of the content of that article. 

September 7, 1955, article headlined “Porter calls for united petro- 
leum industry with positive philosophy.” 

There, again, it is not the headline, of course, but the substance 
of that article that decries or opposes seeking of legislative relief or 
relief by appeals to the Government on problems of the industry. 

October 5, 1955, article headlined “Sees no need for U. S. laws on oil 
marketing.” 

December 7, 1955, article headlined “Can’t legislate risks out of 
business—J ordan.” 

December 7, 1955, article headlined “Warns oil industry on internal 
strife.” 

October 3, 1956, article headlined “Groups urged not to attack oil 
industry.” 

October 3, 1956, article headlined “Oilmen warned on Government 
controls.” 

October 17, 1956, article headlined “Retailer gains are threatened 
by legislation.” 

November 7, 1956, article headlined “Says trouble makers seek split 
between dealers and suppliers.” 

Now, it is not only the content of these articles, but it is the com- 
pleteness of them, many of them running to full page or more than 
a full page, prominent and enveloping reporting of the position that 
the major oi] companies take on matters which retailer associations 
have spoken on and discrediting the objectives of retailer associations, 

We come now to the third point, the reason why we raise this 
question, and I would like to emphasize that we raise a question. We 
did not make a charge. We have heard many complaints from our 
members upon this point or having to do with the kind of coverage 
which the Gasoline Retailer gives. And having to do with the fact 
that they receive it but don’t pay for it, and we are wondering who 
pays for it and sends it out. ; 

But coming now to this point, inquiry among various small groups 
of retailers has disclosed that approximately half of the persons in the 
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groups queried who have received the Gasoline Retailer do not sub- 
scribe to same or pay for receiving it. Although these inquiries have 
not been made of large numbers of groups, they have been made in 
different parts of the country and the same pattern is disclosed in 
Michigan, Virginia, Ohio, and Washington, D. C. 

If this pattern holds true throughout the country and only half of 
those receiving the Gasoline Retailer are paying for it, the question is 
raised as to who may be paying the cost of distributing this publica- 
tion to the 50 percent who are not paying for it. ; 

If the retailers receiving it are not paying for it, somebody is pay- 
ing for it. That is the question which is raised. 

And since this publication upon issues where there is an adversity 
of interest between the organized retailers and their major oil com- 
pany suppliers has opposed the position of the organized retailers 
and supported the position of the major company suppliers, the ques- 
tion of who may be paying for the distribution of this publication has 
for us a special urgency. 

This question has been raised very frequently in conversations with 
Mr. Nerlinger and I have had also with association officers, par- 
ticularly during the past few months when the position of the Gasoline 
Retailer in opposition to the stand of the Retailers National Trade 
Association has become more open and overt. 

If this committee can shed any light upon this question, I am sure 
the retailers of the Nation who have asked it will be very grateful. 

I want to emphasize that we in no way dispute the right of any 
person to express any opinion which he may hold. However, we are 
concerned about the use of a publication to present a propaganda 
viewpoint other than that of the retailers to whom this publication is 
directed. 

If the overwhelming economic power of major oil companies which 
is manifested in so many ways in their economic relations with 
retailers can also be utilized to shape the opinion of those retailers 
so as to impede their efforts for redress of grievances suffered, 
then we feel a very serious situation is disclosed, the use of over- 
whelming economic power to secretly influence and secure ideological 
conformity upon basic issues, and that is the question presented to 
this committee, not as a charge but a question, and we have presented 
here only such material as could be assembled last night. 

I want to express our regrets that we did not anticipate this ques- 
tion arising. What we have given you here might be a little more 
than a good sample, but we believe it is a sufficient sample to show the 
nature of the contents of this publication and to show the reason why 
the questions have been asked by retailers which we have transmitted 
to this committee. 

Mr. Hosmer. All I want to say is that we spent about 2 hours with 
you yesterday trying to get this information and I don’t think there 
was any doubt as to what the committee wanted, and I hope that the 
other witnesses will be better prepared to come before us than you 
people were. 

Mr. Snow. Mr. Chairman, I would like to express our regret for 
not having prepared this issue. We did not expect to raise this issue. 
It came up in response to questions and we have endeavored, and I 
think we have given the very best effort we could to finding an answer 
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to these questions which arose which were made by committee counsel 
and by members of the committee. 

If we had intended to raise this question in our printed testimony, 
we surely would have presented that material, and I am sorry, of 
course, that any time was taken which could have been saved yesterday 
and for that we are naturally sorry, but we have done our very best 
to supply the information and will supply any information which the 
committee requests in response to questions made in the course of these 
hearings. 

Mr. Sueenan. Mr. Snow, have you covered some of this material 
previous to the hearings with the committee counsel ? 

Mr. Snow. I said to the committee counsel previous to the hearing 
that there is a trade publication in the retail petroleum industry called 
the Gasoline Retailer which 

Mr. Surenan. Pardon me. Didn’t you already cover some of these 
charges with the committee counsel prior to the hearings? 

Mr. Snow. No. I did not make any charge with respect to the Gas- 
oline Retailer. If I may finish the sentence I will tell you what I said 
to the committee counsel. 

I stated that there is a publication called the Gasoline Retailer going 
to a very large number of service-station operators throughout the 
country, many of whom do not pay, that it takes a position which 
patterns itself after the position of major oil companies upon issues 
affecting the retailers, and I would suggest, and I did suggest, to the 
committee chairman that some inquiry be made as to the financing of 
this type of publication because I said it was not a newspaper in the 
sense that one normally uses the term newspaper. 

It is, rather, a propagand: i—it rather appears to me to be a propa- 
ganda sheet expressing major oil company positions, 

Mr. Sueenan. Then you did cover this ‘position with the committee 
counsel prior to the hearings. 

Mr. Snow. No, sir. I did not cover this position. I made the state- 
ment which I have just made to you suggesting the matter be inquired 
into. 

Mr. SureHan. Mr. Snow, you are an attorney, and when you cover 
a position with the committee counsel, and ask the committee to in- 
vestigate or to check into certain things, and then you are notified to 
be at a hearing, as committee members, we assume you are going to 
enlighten us as to what the charges are which you are asking to be 
investigated. So, as an attorney, you should have known, when you 
came up here yesterday, that is what we were looking for. Isn’t that 
right? 

Mr. Roosevett. I think I completely agree a you, Mr. Sheehan. 
I think the correction has now been dn 9 am in agreement with 
my colleague that it should have been Sa cnenal initially to the com- 
mittee. However, it has now been made and the committee has the 
material, and if there are no further questions from my colleagues— 
do you have any further questions? You are excused. 

Mr. Snow. Mr. Chairman, there is one further point. 

Mr. Roosrevett. Mr. Snow, I am afraid we haven’t got the time to 
go into any further points. if you want to file a supplemental state- 
ment you may do so. 

Mr. Snow. It isn’t a statement. Mr. Hosmer asked a question with 
respect to one article in the Gasoline Retailer, and asked me to file 
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some kind of a response to it. We have a bulletin responding to those 
charges. I would like to put that into the record in response to Mr. 
Hosmer’s statement as to our objections to the statements in that 
article. 

Mr. Roosevett. Without objection, it will be inserted in the rec- 
ord at this point. 

(The document referred to is as follows :) 


[Official bulletin] 


NATIONAL CONGRESS OF PETROLEUM RETAILERS, INC., 
Detroit, Mich., January 5, 1956. 


REPLY TO THE GASOLINE RETAILER’S BELATED ATTACK ON NCPR’s Cost SURVEY 


On December 7, 1955, a full 8 months after NCPR’s survey of service station 
operating data was first published and given wide circulation, the Gasoline 
Retailer unleashed an editorial attack upon its accuracy and validity. Although 
still without facts, figures, evidence, or logic to support such an attack, the 
Retailer was apparently encouraged to make the try by slurs of some supplier 
members on the service station advisory committee confided to the publisher 
at an industry luncheon. 

In the editorial attack, an unnamed supplier representative is quoted as 
saying, “I can’t believe they (NCPR representatives on the service station ad- 
visory committee) are being honest with us,” and the alleged concurrence in 
this slur of other supplier representatives present gave the Retailer its con- 
clusion in advance, from which it proceeded to such gems of insinuation, in- 
nuendo, and unsupported inference as, “You just can’t base constructive action 
on a false premise. * * * This whole situation is extremely unfortunate not only 
for NCPR and the retailers they represent but for all segments of the industry,” 
and in conclusion, “There is no need or room for making the picture look 
worse than it is.” 

The Retailer offers or quotes three lines of attack calculated to support these 
charges, and while they are all in the form of supposition, insinuation, or at- 
tributed aspersions, we will answer them for the record. 

First, is the Retailer’s claim that “Most of them (NCPR’s cost survey forms) 
could have been filled out by the chronic complainers, the poorest operators 
economically,” whereas “when Dun & Bradstreet makes such a survey, it hand- 
picks a representative cross section of dealers and has them interviewed 
personnally.” 

If Dun & Bradstreet’s method did come closer to the true conclusion after all, 
it is not the conclusion which the Retailer wishes to foist on its readers, for 
the Dun & Bradstreet survey showed an average annual income for individual 
proprietorships surveyed of $352 below that shown in the NCPR survey report. 

The sum of percentages for owner-compensation and net income before taxes 
shown in the Dun & Bradstreet report for service-station proprietorships, when 
multiplied by the sales figure in terms of which they are stated, gives annual 
average net income including owner’s compensation before taxes for the subject 
proprietorships of $4,559.25. Whereas. the comparable figure arrived at in the 
NCPR survey is $4,911.80. Moreover, both of these figures are several hundred 
dollars above the median figure shown in the recent Du Pont survey. 

Next, the Retailer says, “There followed a discussion on how the figures ‘were 
off.’ Some said they must be based upon the records of unsuccessful dealers.” 

Are the supplier representatives and the Gasoline Retailer still so blind as not 
to recognize the problem of unprofitable operation and business failures in the 
retail petroleum industry ? 

Perhaps they can be induced to look at the Dun & Bradstreet survey whose 
method the editorial approves. On page 2 of that survey report, it is stated that 
20 percent of company lessee stations surveyed showed unprofitable operations ; 
that 25 percent of independent lessee stations showed unprofitable operations; 
and that 22 percent of owner-operated stations showed unprofitable operations. 

Considering this report by Dun & Bradstreet that 20 to 25 percent of the 
“handpicked” service stations studied showed unprofitable operations, and con- 
sidering the objections of the Gasoline Retailer and the supplier representatives 
for whom it speaks to our survey upon the ground that operating data of such 
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unprofitable stations was presumably included, we can only conclude that 
what the Gasoline Retailer and those supplier representatives want is not a 
factual but a fanciful appraisal of economic realities in our industry. 

The Retailer’s final argument, likewise attributed to the anonymous supplier 
representatives, is as follows: “Others said that they (NCPR) possibly didn’t 
give proper consideration to TBA and labor service sales.” 

Since the cost of sales is higher on gasoline than on TBA and labor services, 
the consideration given to TBA and service sales may be deduced from the com- 
parative cost of sales figures in the Dun & Bradstreet survey and our own, and 
here again the Retailer’s insinuated charges is disproved by the figures them- 
selves. 

The Dun & Bradstreet cost of sales figure for proprietorships was 77.7 percent 
against 75 percent in the NCPR survey, indicating the relatively higher pro- 
portion of TBA and service sales by stations we surveyed than by those in the 
Dun & Bradstreet survey. 

Moreover, the point is not conjectural, since our survey ascertained and re- 
ported departmentalized sales and cost of sales information. The consolidated- 
average profit and loss statement found on page 7 of our cost survey report 
shows gross receipts from sales of merchandise other than gasoline and from 
services of $23,541.98 and it shows the cost of sales for same to be $13,669.54, 
giving a gross profit on TBA and service sales of $9,872.44. 

It was not gross profit on TBA but gross profit on gasoline which was shown 
by our survey as insufficient to meet its proportionate share of selling expenses. 
That is the heart of the problem disclosed by our survey—a problem which both 
suppliers and the Gasoline Retailer should some day have the courage to face. 

Considering the gravity of this problem, it seems particularly unfortunate 
that the supplier representatives whom the Gasoline Retailer quotes and the 
Retailer itself could offer no contribution to its solution except slurs, aspersions, 
and unsupported inferences. 

It is expected that committee members may oppose one another’s statements 
and proposals with factual contradiction, figures, and evidence, but it is not 
expected that they will resort to calling one another “dishonest.” Such an 
approach is inimical to the spirit, substance, and form of civilized discussion. 

If the API service station advisory committee is to accomplish its purpose, 
supplier members and the Gasoline Retailer must come forward with food 
for thought, not with “the inflaming wine so pernicious to all discussion.” 


CasH B. HAw_Ley, President. 


Mr. Hosmer. Mr. Chairman, I withdraw my objection to the intro- 
duction of this. From a quick reading of it, it does not appear to 
contain what I wanted—I had asked for any instances in which the 
article was unfactual and I don’t think it covers that. If they could 
supply us with any further statement as to wherein the article was 
not factual, I think they should do so. 

Mr. Roosevetr. Counsel will forward to Mr. Snow the request of 
Mr. Hosmer and the committee will receive in writing from Mr. 
Snow any reply he cares to make. 

Mr. Snow. I beg your pardon ? 

Mr. Roosevetr. I said that the counsel will forward to you Mr. 
Hosmer’s request in writing and will receive from you any reply you 
care to make to it. 

(At the direction of the chairman, the following letter is incorpo- 
rated in the record at this point :) 

APRIL 12, 1957. 
Re: Correction. 
Hon. JAMES ROOSEVELT, 
Chairman, Subcommittee No. 5, House Small Business Committee, 
Washington, D.C. 

Deak Sir: In my testimony of yesterday before this subcommittee I made a 
reference to testimony of Mr. J. G. Jordan, vice president of Shell Oil Co., in 
connection with statements that the Gasoline Retailer is the dealers’ publica- 
tion. 
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My reference to Mr. Jordan was in error for which I apologize. 

I apparently had in mind the statement appearing at page 407 of the Senate 
Subcommittee on Antimonopoly Legislation record of hearings on 8S. 11 made 
by Dwight F. Benton, vice president of Standard Oil Co. (Indiana), wherein 
he stated that the publisher of the Gasoline Retailer had taken a forthright stand 
in S. 11 and wherein he referred to Mr. Brown as “this retailer spokesman.” 

Although I relied upon testimony of Mr. John S. Costello before the Senate 
subcommittee in my reference to Mr. Jordan and cited same it appears that 
Mr. Costello’s statement was in error in this respect. 

Respectfully, 
JOHN W. NERLINGER, Jr. 


Mr. Roosrvetr. The next witness before the committee will be Mr. 
H. A. Inness Brown, editor and publisher of the Gasoline Retailer. 

Mr. Brown, would you raise your right hand, sir, and if you have 
anybody else who is going to testify 

Mr. Inness Brown. Nobody else will testify. 

Mr. Roosrvett. Do you solemnly swear that the testimony you are 
about to give before this committee, shall be the truth, the whole 
truth and nothing but the truth, so help you God ? 

Mr. Inness Brown. I do. 





TESTIMONY OF H. A. INNESS BROWN, EDITOR AND PUBLISHER, 
THE GASOLINE RETAILER, NEW YORK CITY, ACCOMPANIED BY 
LYON L. TYLER, JR., COUNSEL 


Mr. Roosrvett. Mr. Brown, before you begin, I would like, in view 
of certain inquiries made by the press on April 9, 1957, to make a very 
short statement at this time. 

In the opinion of the chairman, there is no constitutional question 
concerning the first or the fourth amendments involved in the action 
of the subcommittee in subpenaing Mr. Inness Brown and the records 
of his corporation. We are not at all concerned with, nor interested 
in, the views that he or his paper expressed with reference to any pub- 
lic issue. Every member of this subcommittee and indeed of the 
entire Congress would defend to the utmost the right of any publisher 
or editor to print what he believed to be right. 

In this instance, the subcommittee has received information and 
complaints to the effect that Mr. Inness Brown’s publication does not, 
in fact, represent the views of any sizable segment of the retail petro- 
leum industry. You have heard the recent statements and testimon 
of Mr. Snow and Mr. Nerlinger and, of course, that speaks for itself. 
Under these circumstances, the chairman deems it pertinent, relevant, 
and within the scope of this subcommittee’s inquiry to determine what 
influences, if any, may exist which would cause the substantial breach 
which seems to exist between the organized retail petroleum industry 
which is composed largely of small-business men whose interest the 
Congress is bound to protect, and this trade paper. 

And, with that understanding, we will proceed, Mr. Brown, and 
you may make, of course, any statement that you care to make at 
this time. 

Mr. Brown. Mr. Chairman, in the first place, this does not seem to 
me to be a fight between the National Congress of Petroleum Retailers 
and myself, and my paper. It is a fight between Mr. Nerlinger and 
Mr. Snow and my paper. 

I am in sympathy with the problems of this committee. 
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Your reported hearings, which I am now trying to digest, furnish 
much information that will help the oil industry solve its problems. 

However, I would like to senladi to you the predicament in which 
I find myself and my publication, the Gasoline Retailer. 

This statement was prepared before the hearings of yesterday. I 
feel it is pertinent to this particular hearing today. 

I have never lobbied for or against any bill in the Congress and 
this is my first appearance before such a committee as your own, since 
the days when I was an active reporter, and that was many years 
ago. It is my policy to avoid appearing before such committees be- 
cause of my position as editor and publisher of an independent publi- 
cation, which requires me to be objective and free from taking sides 
until the evidence is in. 

Between April 3 and 5, the Gasoline Retailer, Inc., John Burke, 
managing editor, and H. A. Inness Brown, editor and publisher, 
were served with subpenas requiring their presence at Washington 
to appear and testify before the Subcommittee No. 5 of the Select 
Committee on Small Business of the House of Representatives. All 
of these subpenas were signed by Mr. James Roosevelt, as chair- 
man, and required the production of all books, records, papers, and 
document listed in an attached schedule. This schedule included 
all advertising contracts and agreements, account books, bankbooks, 
corporate records, minute books and financial statements and the cir- 
culation lists of the Gasoline Retailer, Inc., for the periods of 1955, 
1956, and for the first quarter of 1957. 

On April 5 we requested our attorney, Mr. Lyon L. Tyler, Jr.— 
who first became associated with me at that moment—of Washington 
D. C., to call on the committee to request an extension of the date of 
return for the subpenas, April 10, 1957, because of a long-held pre- 
vious engagement of H. A. Inness Brown to speak in China on 
April 11 and, also, because the absence of the Managing Editor John 
Burke from the office during the closing of the paper on April 12 
would seriously handicap the actual production of the April 17 issue 
of the Gasoline Retailer, counsel to the committee informed our at- 
torney that no extension could be granted. 

Now, first, I would like to say for the record, however, Mr. Burke 
was excused and I appreciate that very much, on the first day of 
the hearing. 

We did find out, however, that an investigator from the committee 
would be in our office on April 5. In the afternoon of April 5, Mr. 
Patrick C. Murray, a former FBI man and a graduate accountant— 
and I may add a very courteous and efficient investigator—visited, 
during business hours, the publication’s office. We offered Mr. Mur- 
ray free access to our records, which he examined, taking such notes 
in which he was interested, and receiving from him a list of the rec- 
ords that the committee would require. We brought these records 
for the perusal of the committee, and they have been examined in 
this committee. 

I asked Mr. Murray if he could give me any information why 
we and our internal records had been subpenaed. He told me that 
he did not know—so I have arrived here without any clear reason 
why we have been required to be before this committee, though I 
have some surmises. 
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My surmises did not prove to be true. I only heard the charges 
made yesterday in the open hearing and, of course, I now know 
why I am here. 

But from the information at hand I am at a loss to find any reason 
why Gasoline Retailer, its publisher and editor, and its internal 
business records are required before a committee, whose avowed 
purpose is to investigate marketing conditions in the oil industry. 

For the record, I should like to point out that Gasoline Retailer is 
not in the oil industry, but is an independent, unsubsidized publica- 
tion, serving the oil-automotive retail field. No oil company, auto- 
motive company, or any combination of these have anything whatso- 
ever to do with the editorial, business or circulation direction of the 
Gasoline Retailer. I want you also to know that I started this publi- 

‘ation on January 1, 1930—that was a bad year by the way—that I 
am the sole owner, hold all of its stock and have been its editor and 
publisher since it was started. Also I want you to know-that I own 
no oil stocks (or any public stocks) and that my income comes solely 
from the publishing of the Gasoline Retailer. Also that the Gasoline 
Retailer was started on my own money, that to keep it going i have 
had to sacrifice other publishing properties including Taxi Weekly, 
Beverage Times, Automotive Jobber, Street Traffic News, and Auction 
Sales News and that in August 19438, during World War II, we were 
forced to sell our printing plant because of inability to get labor and 
lack of capital to keep the paper going. I further want you to know 
that I have had no other financing, except that which came in the form 
of loans from my brother, B. H. Inness Brown, who died on February 
11 of this year, and the usual bank borrowings that we were able to 
obtain from banks in New York and New London, Conn., using as 
security our printing plant before it was sold. We have had no loans, 
however, from my brother since 1938. All] loans have been liquidated. 

If you will examine the bound copies of the Gasoline Retailer for 
1955, 1956, and for the first quarter of 1957, which volumes we have 
brought to this hearing, and we would like to make part of the record, 
I am confident that you will find that the Gasoline Retailer is of serv- 
ice to its subscribers, that it is fair in its presentation of the news, 
impartial as to subjects in its editorial comment and follows the best 
traditions of trade paper publishing techniques. 

I gave your investigator, when he was in my office, certain material 
and copies of speeches which I have made from time to time. This 
material, if examined, will give you a picture of my thinking in con- 
nection with my publishing service to this industry—and will show 
that I have worked for the working and association retailers and have 
attempted to be fair in my approach to their problems. 

I would like to say in connection with that, since such charges were 
made against me, that I spoke for the National Congress of Petroleum 
Retailers in 1953, 1954, and 1955. At that particular time they 
thought, apparently, that I was doing a pretty good job; otherwise, 
they would not have invited me back. 

I understand that this committee is interested in the amount of 
advertising done in the Gasoline Retailer by major oil companies. 
I furnished your investigator with a list of all gasoline suppliers ad- 
vertising in the publication for the years 1955, 1956, and the first 
quarter of 1957. An analyzation of this list will show: 
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(1). That in 1955 Gasoline Retailer had 252 advertisers, 21 of which 
were gasoline-supplying companies, including major oil companies. 
The dollar volume from these advertisers amounted to 1914 percent 
against 8034 percent from other sources such as tires, batteries, and 
accessories and service. 

(2) That in 1956 Gasoline Retailer had 270 advertisers, 21 of which 
were gasoline-supplying companies. The dollar volume from these 
advertisers was 1624 percent against 8314 percent from sources similar 
to those described above. 

(3) That for the first quarter of 1957 dollar volume from gasoline- 
supplying companies amounted to 1434 percent against 8514 percent 
from other sources. 

I hope that is not going to continue. I am still interested in selling 
major oil company advertising. And that is a very low figure. 

Since gasoline and oil suppliers, for a trade paper in the service- 
station field, are the first prospects for advertising 1t would seem that 
we are doing only a fair job. 

I also understand that this committee is interested in circulation 
bought in bulk by major oil companies. We have submitted photo- 
static copies of such orders. An analyzation of this material will 
chow : 

(1) That in 1955 when our subscriptions were over 120,000, oil 
companies bought a total of 482 subscriptions. 

(2) That in 1956 oil companies bought a total of 297 subscriptions. 

(3) That in the first quarter of 1957 oil companies bought a total 
of 241 subscriptions. That is bulk subscriptions we are talking about. 

A further analyzation of this material will show that these sub- 
scriptions were sent to company personnel, such as division managers, 
salesmen, et cetera, of the various companies ordering such subscrip- 
tions. The advisability of such men having subscriptions to Gasoline 
Retailer is obvious. Asa rule, no publication makes money out of its 
subscriptions. Subscription revenue may help to reduce costs but for 
most publications in the trade, newspaper, and the general magazine 
field, circulation is an expense and not a profit. 

At this time, I would like to point out to this committee that the 
spreading of our various financial, advertising, and internal affairs 
on the record of this hearing can do serious damage to this publication 
aS a going business, both from the point of view of competitors and 
other persons antagonistic to the publication. The mere serving of a 
subpena has already put this publication in an embarrassing situation. 
It has damaged the morale in our office, it has brought up questions 
in the minds of some of our associates in the industry—and will con- 
tinue to handicap us in the future, when the choice has to be made 
between Gasoline Retailer and a competitive publication. The ques- 
tion will always arise: Why was Gasoline Retailer subpenaed by a 
congressional committee? When this question comes up directly, we 
can answer it, but for one man to whom we have access to make a 
direct answer, there will be hundreds whom we cannot reach. It is 
well recognized that this type of damage can never be adequately 
repaired. It affects the very integrity and character of the 
publication. 

I believe your method of subpenaing Gasoline Retailer, without 
conference or any contact whatsoever prior to the serving of such a 
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subpena, is a method that cannot help but reflect upon this committee 
as a Whole if continued. I am not sure of your powers, but I personally 
have the feeling that you are treading near to violating the Bill of 
Rights, which guarantees freedom of assembly, freedom of speech, and 
freedom of the press. 

I do not plead this for the Gasoline Retailer, but knowing, from my 
own experience, the trouble and difficulty that this situation has caused 
the publication and its personnel, I sincerely suggest that you recon- 
sider the policy which brought about this situation. Freedom of the 
press is an essential part of our heritage. I say this, not for Gasoline 
Retailer alone, but for the thousands upon thousands of small pub- 
lishers who, though this committee may not intend it, and I think very 
sincerely they did not intend it, will feel intimidated by such action 
as we have experienced. 

While it is my belief that I would not be down here if my policy on 
S. 11 had been different, I feel that it is an opportunity to serve my 
fellow publishers and editors by presenting this mild protest. 

I am sure that it is not the intention of this committee to degrade 
and humiliate the editors and publishers of the country by forcing 
them to answer subpenas without an exact knowledge of what is being 
charged against them. I am sure also, when this committee appre- 
ciates the danger to the free press of the Nation in creating such a 
precedent, that it will reverse its policy in the interest of protecting 
the constitutional freedom of every citizen in the country. 

In this regard I would like to call your attention to a decision of the 
Supreme Court. 

In 1949 the House of Representatives created a Select Committee on 
Lobbying Activities. The committee subpenaed Edward A. Rumely 
of the Committee for Constitutional Government to produce the 
financial records of his committee. Mr. Rumely refused to do so and 
was cited by the House for contempt. He was indicted and convicted 
in the district court. 

On appeal to the Supreme Court, the Supreme Court in 1953 unani- 
mously reversed the decision and held that Rumely could not be held 
in contempt for refusing to furnish that information. 

Mr. Justice Black, who was appointed to the Supreme Court by 
your chairman’s father, felt so strongly that, with Mr. Justice Doug- 
las, he wrote a specially concurring opinion attacking that committee’s 
effort to harass the press. 

Mr. Justice Black's opinion is, in part, as follows: 

Of necessity I come then to the constitutional questions. Respondent repre- 
sents a segment of the American press. Some may like what his group pub- 
lishes; others may disapprove. These tracts may be the essence of wisdom to 
some; to others their point of view and philosophy may be anathema. To 
some ears their words may be harsh and repulsive; to others they may carry 
the hope of the future. We have here a publisher who through books and 
pamphlets seeks to reach the minds and hearts of the American people. He is 
different in some respects from other publishers. But the differences are 
minor. Like the publishers of newspapers, magazines, or books, this publisher 
bids for the minds of men in the market place of ideas. The aim of the his- 
toric struggle for a free press was “to establish and preserve the right of the 
English people to full information in respect of the doings or misdo ngs of 
their Government.” * * * That is the tradition behind the first amendment. 
Censorship or previous restraint is banned. * * * The privilege of pamphleteer- 
ing, as well as the more orthodox types of publications, may neither be 
licensed * * * nor taxed. * * * Door to door distribution is privileged. * * * 
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These are illustrative of the preferred position granted speech and the press 
by the first amendment. The command that “Congress shall make no law * * * 
abridging the freedom of speech, or of the press” has behind it a long history. 
It expresses the confidence that the safety of society depends on the tolerance 
of government for hostile as well as friendly criticism, that in a community 
where men’s minds are free, there must be room for the unorthodox as well 
as the orthdox views. 
If the present inquiry were sanctioned— 


and I’m still quoting Justice Black— 


the press would be subjected to harassment that in practical effect might be as 
serious as censorship. A publisher, compelled to register with the Federal 
Government, would be subjected to vexatious inquiries. A requirement that a 
publisher disclose the identity of those who buy his books, pamphlets, or 
papers is indeed the beginning of surveillance of the press. True, no legal 
sanction is involved here. Congress has imposed no tax, established no board 
of censors, instituted no licensing system. But the potential restraint is 
equally severe. The finger of Government leveled against the press is ominous. 
Once the Government can demand of a publisher the names of the purchasers 
of his publications, the free press as we know it disappears. Then the 
specter of a government agent will look over the shoulder of everyone who 
reads. The purchase of a book or pamphlet today may result in a subpena 
tomorrow. Fear of criticism goes with every person into the bookstall. The 
subtle, imponderable pressures of the orthodox lay hold. Some will fear to 
read what is unpopular, what the powers-that-be dislike. When the light of 
publicity may reach any student, any teacher, inquiry will be discouraged. 
The books and pamphlets that are critical of the administration, that preach 
an unpopular policy in domestic or foreign affairs, that are in disrepute in the 
orthdox school of thought will be suspect and subject to investigation. The 
press and its readers will pay a heavy price in harassment. But that will 
be minor in comparison with the menace of the shadow which government will 
cast over literature that does not follow the dominant party line. If the lady 
from Toledo can be required to disclose what she read yesterday and what she 
will read tomorrow, fear will take the place of freedom in the libraries, book- 
stores, and homes of the land. Through the harassment of hearings, investi- 
gations, reports, and subpenas, government will hold a club over speech and 
over the press. Congress could not do this by law. The power of investiga- 
tion is also limited. Inquiry into personal and private affairs is precluded. 
* * * And so is any matter in respect to which no valid legislation could be 
had. * * * Since Congress could not by law require of respondent what the 
House demanded, it may not take the first step in an inquiry ending in fine or 
imprisonment. 


That is the quotation from Justice Black. 

I would now like to inquire of this committee, if after having 
heard my statement it still desires to conduct a public inquiry into 
my business records and spread the results of this inquiry on the 
public record of these hearings. I believe, as honorable men, that 
there must be some question in your minds as to the fairness of such 
a procedure. I await your decision. If it is to proceed, I stand ready 
to answer your questions—as freely and as cooperatively as I can. 

I would like to speak briefly on the statements made yesterd: iy by 
John Nerlinger, executive secretary, and William Snow, general 
counsel. I believe the record will show that these gentlemen came 
here as individuals and, without consulting the board of directors of 
the NCPR. They are both paid employees of that organization. 
However, they do make policy and dominate the president, : as far as I 

san see, as well as the board of directors. 

Mr. Nerlinger charged that the Gasoline Retailer and myself-—— 

Mr. Hosmer. Is that where you left your prepared text ? 

Mr. Inness Brown. Yes. 
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Mr. Hosmer. You are starting now on what you read ? 

Mr. Inness Brown. Yes, it is a very short statement. 

Mr. Hosmer. I want you to start over again where you left your 
mimeographed text. 

Mr. Inness Brown. I would like to speak extremely briefly on the 
charges made yesterday by John Nerlinger, executive secretary, and 
William Snow, general counsel, of the NCPR. I believe the record 
will show that these gentlemen came here as individuals, and without 
consulting the board of directors of the NCPR. They are both paid 
employees of that organization. However, they do make policy and 
dominate, in my opinion, the president of the association, and most of 
the board of directors. Mr. Nerlinger charged that the Gasoline Re- 
tailer and myself claimed to talk for retailers, or retail organizations. 
We have never verbally or in print ever made such a statement. We 
are an independent newspaper which strives to reflect the news of 
the field. 

Of course, in such articles as appear in the paper, there may be 
some reference, but it is certainly not a policy that we, ourselves, 
have ever indulged in. In fact, we say just the opposite, that we are 
not associated in any way with any clique, group, association, and 
speak for nobody else but our own particular publication. 

Mr. Nerlinger spoke about making a survey of our readers. This 
survey, if true, does not reflect the circulation policy and when I can 
return to my business in New York, I shall have to investigate how 
it occurred. I doubt whether the facts will turn out to be as Mr. Ner- 
linger described them. I have had no chance—I don’t even know the 
places where these surveys were made. Mr. Nerlinger and Mr. Snow 
claim that in our columns we published the major oil companies’ side 
of the problem and have been doing so for many years. However, 
even a casual reading of the Gasoline Retailer will show that our 
news is balanced, that we have given more space to retailer happenings 
than major oil company happenings, and that so far as NCPR is con- 
cerned, that we have given them more space than any other publica- 
tion in the country and it is very easy to measure. 

I have supported this organization for a number of years. I have 
given them—I have spoken before them, as I said before, in 1953, 
1954, 1955. I have entertained them at the Shoreham Hotel this last 
year, but I don’t believe that the rank and file of the NCPR would 
sanction this type of investigation of the Gasoline Retailer or would 
agree with what Mr. Snow and Mr. Nerlinger have testified to in this 
connection. 

Mr. Nerlinger said we were unfair in our survey of subscribers on 
S. 11. This is not a question of whether we were unfair or not. The 
whole question is, Did our news column, news story, correctly report 
the facts? I believe it does, and clearly. We deny that we were unfair. 

Mr. Nerlinger said that the Gasoline Retailer had been unfair in 
reporting the NCPR pilot survey. Actually, we had printed the story 
of that survey when it first came out, but when Mr. Nerlinger, as he 
described yesterday, went before the advisory committee, the service 
station advisory committee, and maintained that this survey was 
typical of all the dealers of the country, that all retailers worked 80 
hours a week at $1.04 an hour. I thought it was a reflection on the 
intelligence of the managers and operators of the country. Who 
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would work for $1.04 an hour, 80 hours a week, when all he had to do 
was walk outside and get a job which would pay him twice as much 
or 3 times as much? 

We did not try to contradict. the survey, but we merely showed how 
it could be misunderstood by the man who did not have similar 
experience. It was well within our rights to do so. 

Mr. Nerlinger complained about my speech on S. 11 in Washington 
on February 6. First, I would like to make that clear. First, I was 
invited down here. I did not go down and solicit the invitation. It 
was sent to me, and with a very praiseworthy description of the 
speaker which did not indicate at that particular time that the Wash- 
ington dealers thought that I was not fair to them and on their side. 
This speech was prepared by myself without assistance from anyone, 
and grew out of the printed report of the judiciary hearings. 

I am subject, gentlemen, to gout, and it happens to be that over 
the weekends I sometimes have to stay in bed, and when I stayed in 
bed this time I read for my pleasure the Judiciary Committee meet- 
ings, judiciary report, and I sympathize with you gentlemen that 
have to do that. I read 716 pages, and I was practically blind and 
confused when I was through. 

This speech expressed my sincere concern about the effects of S. 11 
on the conventional stations of the country, and its conclusion merely 
asked for further study of the bill before it was passed. 

I admit that after that speech—it was the week that my brother 
died—and that speech would probably not have been written, prob- 
ably not have been printed, but it was the answer. It is evident from 
what I heard yesterday and what I certainly heard this morning that - 
what Mr. Nerlinger and Mr. Snow want is a subservient press. They 
believe, from what they have said, that a paper should reflect the 
views only of the National Congress of Petroleum Retailers. They 
think every criticism of their organization is unfair and collusive. 
But I don’t think that this is the real reason why I have been brought 
down here. There are three other reasons which are important. _ 

First, Mr. Snow is in controversy with me and the Gasoline Retailer 
over a story printed in our October 17, 1956, issue. He called me on 
the telephone and threatened me over the telephone with a suit, and 
he said that he would make—he said he would sue me. 

Mr. Snow is a good hater, and he probably will sue me. 

I want to tell you, gentlemen, I will welcome such a suit, but I do 
not believe that he should have used this committee to get back at me. 

I want to say about that particular article that it was not an ex- 
pression of our opinion; it was expression of the opinion of the man 
who had been associated with Snow and dealt with matters not per- 
sonal to Snow at all, but in the organization field in Ohio. 

Mr. Roosrvett. Mr. Brown, have you got that article available, 
and, if so, might we have it for the file of the committee ? 

Mr. InneEss Brown. Yes. 

Mr. Tyuer. He dated it there, and it may be found in the subeom- 
mittee files. 

Mr. Inness Brown. I will give you the whole file. 

Too, NCPR passed a resolution at their last annual meeting in 
1956 to start a national magazine. Both Mr. Snow and Mr. Nerlinger 
will be the chief beneficiaries, if the present pattern NCPR is followed, 
from such a venture. 





re 


www 


DISTRIBUTION PRACTICES IN THE PETROLEUM INDUSTRY 173 


It seems to me that this hearing is part of the strategy to alienate 
the Gasoline Retailer’s advertisers and subscribers and service of that 
publisher’s idea of the NCPR. 

Third, Mr. Snow and Mr. Nerlinger have been selling S. 11 to the 

various associations as a solution to all their problems, et cetera. They 
have claimed they represent 200,000 retailers, all of whom are for 8. 11. 

My talk in Washington exposed that reckless claim. They are sore 
about it, so they make charges to this committee, which are acted on 
as if it were—as if I were a criminal, and not entitled to a conference 
or other advisement what I was confronted with. I did not know 
what I was confronted with until I was at that public hearing yes- 
terday. 

It does seem to me that it is time to consider these professional wit- 
nesses who have let their hate for the oil suppliers overcome their 
judgment of what is fair and proper be called to account. 

Mr. Chairman, that is the end of my statement, with this one ex- 
ception. 

I would now like to inquire of this committee if, having heard my 
statement, it still desires to conduct a public hearing into my busi- 
ness records, which it has examined, and spread the results of this 
inquiry on the public record of these hearings. 

I believe, as honorable men, that there must be some questions in 
your mind as to the fairness of such a procedure. I await your de- 
cision. If it is to proceed, I stand ready to answer your questions as 
freely and as cooperatively as I can. 

Mr. Roosrevetr. Mr. Innes Brown, may I first say, in comment, 
that the committee, as I expressed earlier, would agree thoroughly 
with the decision that you have read to us in the opinion of Mr. Jus- 
tice Black. We are not, as was that case, interested, and we do not 
intend and would not intend to take up in any respect the differences 
of opinion or your right to your opinion, as expressed by Mr. Ner- 
linger. 

Our interest follows the fundamental right, which has been ex- 
pressed in numerous statutes, to prevent misrepresentation and con- 
cealment of true interest. 

For instance, under the postal laws of the United States, and I 
refer you particularly to 39 U. S. Code 237 of the Postal Laws and 
Regulations, section 132.2, in order to qualify for second-class mail- 
ing privileges a publication must furnish information to the Post- 
master General that it has a legitimate list of subscribers, that it is 
not primarily designed for advertising purposes, and that as to any 
12-month period a sworn statement must be filed, as you know, in 
relation to the names of editors, the publisher, managing editor, 
business manager, stockholders, securityholders, mortgagees, and so 
on, and the number of copies of each issue sold to paid subscribers. 

Now, it is my understanding that you are the holder of a second- 
class mailing privilege; is that so? 

Mr. Innes Brown. That is right. 

Mr. Roosrvetr. Therefore, we most certainly, under that statute, 
are going to only go into a matter of public record with the Post- 
master, and only for the purpose of finding out whether there is 
within that field any proper complaint, and I want to say for the 
record that I think that both Mr. Nerlinger and Mr. Snow went far 
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beyond any proper part of the record, and the committee will not 
consider any of their complaints with relation to their differences of 
editorial or other opinion with you. 

However, when they asked the committee to look, to see whether 
there are any factors which impede the normal growth of small busi- 
ness because of the subsidization or in any way concealment of the 
true backing of the publication, there is, I believe, grounds upon 
which the committee should make investigation. 

You have raised a question as to the fact that this might be of 
serious injury to you. 

Mr. Innes Brown. No; not raised a question. I said from any- 
body else. It has been—here they have examined my records. 

Mr. Roosevetr. Therefore, I believe that the committee has an obli- 
gation to you to make certain that there is no implication of any kind 
that you are guilty of any thing as far as the committee is concerned. 
The only reason for the issuance of a subpena is in order to be able 
to give the committee the opportunity to get the facts, and subpenas, 
in our opinion, do not in any way or manner reflect upon those to 
whom they are issued. 

If you have felt that there is a matter of discourtesy by the com- 
mittee for not having had sufficient conferences with you—— 

Mr. Inness Brown. We had no conferences. 

Mr. Roosgvett. We are very apologetic to you for that factor, but 
we simply must say to you, in all frankness, that the time of the com- 
mittee is very short, that the only possible way that we can do, is to 
get people to W ashington and to do as best we can, and we apologize 
to you if there was any discourtesy by any number of the staff or by 
any member of the committee, including the chairman. 

I want to, at this time, say that I feel in fairness to you, in view 
of your statement, that the committee should meet before it proceeds 
further in your matter, and that it should discuss with the committee 
staff in detail, what the committee staff found from your records, and, 
if then by majority vote of the committee, the committee feels that 
that information should be made public in the interests of small 
business, we will proceed to have an open hearing. We will pro- 
ceed to put the matter on the record. 

If the committee decides upon looking over what the committee 
staff has discovered from those records, “that is not necessary, that 
it does not in any way involve the interests of small business or the 
betterment of small business, we will not go any further with the 
inquiry. 

Mr. Inness Brown. Mr. Chairman, I don’t quite understand. 
You expect to have another public hearing on my affairs? 

Mr. Rooseverr. If upon an examination of the results of the 
committee staff’s examination of your records, we feel that they raise 
questions which should be publicly aired, the committee will publicly 
air them, if the committee votes to do so. If they do not, we will 
not. 

Mr. Inness Brown. Mr. Chairman, may I make one statement, 
please ? 

You know I am an old publisher. This paper was started in 
1930. Someone, and I suspect the same people, made a complaint in 
May 1955, when our records were completely examined by the Classi- 
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fication Division of the Post Office Department. They took over 3 
weeks to do it. It is not an easy job. The results of that examina- 
tion verified our circulation records, that 90 percent was paid and 
that 10 percent had expired beyond the period allowed to pay their 
renewal. 

These copies were carried on the second-class transit rates. 

Mr. Roosgevett. Mr. Brown, I know about that investigation and 
the committee has information on it. Let me say that we are not 
going over that investigation. We are not deciding whether you are 
entitled to your second-class mailing privileges. We are deciding, 
for instance—let me be specific with you—we are deciding whether, 
if you have paid subscribers, and I am not questioning, in any way, 
that you have, 90 percent of your subscribers are paid subscribers, 
the point is, who pays for them? And if the committee in looking 
over the records, decides that that is important information which 
should be made public, they will so have an open hearing. If they 
decide that that is not so, the matter will not be processed any 
further. 

Mr. Brown, do you want to say something? 

Mr. Inness Brown. I wonder, at this time, since this matter has 
come up, whether I could tell you something about that particular 
thing. It may save you a lot of time. 

Mr. Roosrvett. Well, Mr. Brown, let me first say that I think it 
would be proper at this time for the committee to consult whether 
or not they want to go into the matter any further in view of the 
statement you have made. Of course, you are completely free to 
make any statement that you want to, and submit it for the record, 
but I think the committee should first meet and decide whether they 
want to go into the matter any further at this time. 

Mr. Hosmer? 

Mr. Hosmer. I want to ask the gentleman one question reflecting 
on revenue. You have listed in your sworn statement percentages 
of revenue from advertising and from subscriptions. Does your 
company have any other substantial sources of revenue? 

Mr. Inness Brown. None whatsoever. 

Mr. Hosmer. Those are the only ones. 

Mr. Inness Brown. Yes. I sell only two things, except for minor 
things like reprints occasionally, and things of that kind. 

Mr. Hosmer. Mr. Chairman, may I say this. All the books 
and records can possibly do is to confirm or deny what Mr. Inness 
Brown has testified to under oath with respect to his advertisers and 
his subscribers. If he has testified falsely, he is subject to prosecu- 
tion for perjury. Therefore, I don’t think that there is any possible 
use of his books and records other than to check these figures in here. 

Therefore, there is no need for any further inquiry. If he has 
told us something that isn’t true, we will turn the case over to the 
Attorney General. 

If what he says is true, we have got no more use for his books 
or records, isn’t that right ? 

Mr. Roosrverr. No, I wouldn’t quite agree with that. I think 
it is important that we not only check the facts he has stated here, 
but you will note on page 5 to quote from the statement : 





Dollar volume from these advertisers amounted to 19% percent against 
8034 percent from other sources, such as— 
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and then he lists tires, batteries, accessories, and service-station equip- 
ment, and so forth. It is those matters which, of course, the committee 
has a perfectly proper right to investigate and look at the records some. 
Not just whether the broad picture as painted is correct or not. It 
may be correct, I wouldn’t doubt it for a moment, but it is important 
to the committee to know just exactly who does actually subsidize 
and run this publication. 

Mr. Hosmer. Now, Mr. Chairman, insofar as I can ascertain from 
what these previous witnesses were talking about yesterday and this 
morning, we have an attack on Mr. Innes Brown, his integrity as a 
publisher and perhaps personally by speculation, innuendo, and 
opinion, and an obvious effort to apply the guilt by association tech- 
nique because of the fact that his position on certain issues before the 
Congress are substantially the same as the position allegedly taken 
by certain major oil companies. 

Now, that is the limitation of it. Apparently, the charge is based 
on the fact, by alleged proof, that he disagrees with this association’s 
people who testified yesterday, and, secondly, that he obtains his 
revenue predominantly from big oil companies. Failing either of 
those two proofs, I think Mr. Inness Brown is entitled to a clean bill 
of health because the procedures this committee used in subpenaing 
him and his records, cannot help but create, in the public mind, as 
he has alleged, a question about himself and his publication. 

Mr. Roosrvett. The Chair is in complete agreement and the Chair 
feels that the committee should now go into executive session to 
examine the information which the staff has collected, and upon the 
completion of that examination, we will either give him a complete 
clean bill of health or we will proceed to putting the facts on the 
record as we find them. 

Mr. Hosmer. Mr. Chairman, may I ask one question? How long 
will that take? 

Mr. Roosevetr. About 30 minutes. 

Mr. Hosmer. All right. Why I asked, he has this thing hanging 
over his head and it shouldn’t hang over his head too long. 

Mr. Roosevett. The committee will now go into executive session 
for a period of 30 minutes and we will reconvene in 30 minutes. 

(Whereupon, at 11 a. m. the committee went into executive session. ) 

Mr. Roosrvett. The committee has met in executive session and has 
examined the records, not only of Mr. Inness Brown and his publica- 
tion, but has also examined the other records and the results of the 
investigation by the committee staff of those records. 

The committee wants to state that its position in the matter is that 
formal complaints were made of undue influence within the distribu- 
tion field of the petroleum industry. Upon examination of the evi- 
dence presented in substantiation of those charges, the committee feels 
that the charges have not been sustained, and therefore the committee, 
while it has not examined all of the problems from the large-scale 
position of undue influence in the whole of the industry, with refer- 
ence to the specific cases brought to its attention, as of this time, the 
committee finds that there is not a substantiation of those charges. 
And, in particular, in the case of Mr. Inness Brown and his publica- 
tion, they want to state that Mr. Inness Brown is given a complete, 
clean bill of health by this committee. 
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There are certain practices within the industry which the commit- 
tee will informally ene at a future time with those who are con- 
cerned. But we want to repeat that at no time will we allow this 
committee to be used to make a particular personal complaint of any 
kind. 

Mr. Brown, if you feel this has been the case in this particular in- 
stance, we tender you our apology for it, and we sincerely hope that, 
as you stated in the opening of your remarks, any assistance which 
you can give to the committee in solving the problems which you 
recognize exist within the retail distribution field, you will give the 
committee in the future. 

Therefore, at. this time, the committee will return all of the sub- 
penaed records which it has examined to the people who are the 
owners of those records, and the committee will release from sub- 
pena all those witnesses who were scheduled to testify tomorrow. 

The committee this afternoon will hear from the Honorable John 
Gwynne, the chairman of the Federal Trade Commission, when we 
will go into the other aspect of the industry in relation to the dis- 
tribution field. 

We want to state also for the record that in the future anyone hav- 
ing charges before the committee with relation to undue influence 
within the field, must come to the committee with specifications prior 
to the time that we will give them a public hearing to voice their 
accusations. It will become a part of the committee procedure to 
fully examine in executive session any accusations and any support- 
ing statements prior to the time that they are given an opportunity 
to be aired in public session. 

So, Mr. Brown, you are excused at this time, and any other wit- 
nesses are also excused, and the committee will adjourn until 2:15 
this afternoon. 

(Whereupon, at 11:40 a. m. the committee adjourned to recon- 
vene at 2: 15 p. m. this same date.) 


AFTERNOON SESSION 


Mr. Roosrve.t. The committee will be in order, please. 

Mr. Gwynne, before we go ahead with you—certainly we are de- 
lighted to see you—may I just make a very brief announcement so 
that the schedule for the committee for today and tomorrow can be 
made clear. 

We will first hear, in just a moment, from the Honorable John W. 
Gwynne, who is the chairman of the Federal Trade Commission. He 
a be followed by Mr. Bellman, Mr. Hilts, Mr. Walker, and Mr. 

ulden. 

We have had requests from Mr. Ward, Mr. Hiser, Mr. Robert 
School, representing the Esso Standard, and Mr. Jordan of the Shell 
Co. In order to get and give them the proper opportunity to be 
heard, we will not be able to get, I think, to them until tomorrow 
morning. 

And Nr. Walter Famariss is to be added to that list for tomorrow 
morning. 

At the conclusion of Mr. Gwynne’s statement, I will receive state- 
ments from those who want to file them for the record and that will 
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take us just a moment, and then we will proceed after that with Mr. 
Bellman. 

Mr. Gwynne, we want to thank you for your presence and for com- 
ing before us. We are delighted to have you here, We will be very 
happy at this time to listen to you, sir, and then I am sure you know the 
procedure of the committee that if any members of the committee 
have questions, they will put them to you then. 


STATEMENT OF JOHN W. GWYNNE, CHAIRMAN OF THE FEDERAL 
TRADE COMMISSION; ACCOMPANIED BY HON. ROBERT SECREST, 
COMMISSIONER, FEDERAL TRADE COMMISSION; HON. EDWARD 
TAIT, COMMISSIONER; EARL W. KINTNER, GENERAL COUNSEL; 
HARRY A. BABCOCK, DIRECTOR, BUREAU OF INVESTIGATION; 
ROBERT MacIVER, ASSISTANT DIRECTOR, BUREAU OF LITIGA- 
TION; GEORGE R. ROUNDTREE, PROJECT ATTORNEY; JAMES 
KELAHER, TRIAL ATTORNEY; E. K. ELKINS, APPELLATE AT- 
TORNEY; JOHN R. HEIM, ASSISTANT TO EXECUTIVE DIRECTOR; i 
AND EDWIN ROCKEFELLER III, COMPLIANCE ATTORNEY 
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Mr. Gwynne. Thank you, Mr. Chairman and members of the com- 
mittee. It is a great pleasure for all of us to be here with you. 
I have rather a brief statement which is as follows: 
I am appearing, pursuant to the request of the chairman of this ( 
subcommittee, to discuss H. R. 425, H. R. 426, H. R. 427, H. R. 428, 
and H. R. 439, and other matters mentioned in the chairman’ s letter 
of April 2, 1957. ( 
Because of the short time involved, it has not been possible for the 
Commission to make that complete study which is necessary to the 
taking of a formal position upon these matters, so in this statement 
T am “presenting only my own analysis and tentative views, in the 
hope that they will be of : assistance to your subcommittee. 
First, H. R. 425. This bill is, of course, almost identical with ] 
Public Law 1026, enacted August 8, 1956. It would make it possible ( 
for retail gasoline dealers to ‘bring suit in the district courts of the 
United States to recover damages “sustained by reason of the failure 


of producers to act in good faith in complying with the terms of ( 
franchises or in terminating or not renewing franchises and leases ( 
with their dealers. The term “good faith” means, in the bill, the 
duty of each party to any f ranchise, and all officers, employees, or 
agents thereof to act in a fair and equitable manner toward each 


other so as to guarantee the one party freedom from coercion, intim- 
idation, or threats of coercion or intimidation from the other party. 
Recommendation, endorsement, exposition, persuasion, urging or ar- 
gument would not be deemed to constitute a lack of good faith, 

The primary effect of this bill would be to create a Federal cause 
of action, and enable injured dealers to recover damages arising from 
acts or practices which in many instances might also be violations of 
existing law, such as the Federal Trade Commission Act. For ex- 
ample, “the use of coercion, intimidation, or discrimination to induce 
dealers to order or accept any product has long been held to be an 
unfair method of competition and unfair practice violative of section 
5 of the Commission Act. 


ee 


— iThr mn wea rr 








DISTRIBUTION PRACTICES IN THE PETROLEUM INDUSTRY 179 


However, nothing in the bill would modify this situation, or affect 
the jurisdiction or place any additional responsibilities upon the 
Commission. 

During the consideration last session of S. 3879, which was enacted 
as Public Law 1026, objection to inclusion of the phrase “or not 
renewing” was made upon the ground that it could be construed as 
authorizing recovery of damages for the manufacturer’s refusal to 
make a new contract to replace one which had expired by its own 
terms and which contained no provision concerning renewal, and, 
therefore, would in effect grant to the dealer a right of indefinite 
renewal of a franchise arrangement once made with the manufac- 
turer. Such a construction would constitute a limitation upon a por- 
tion of the manufacturer’s freedom of choice to enter into or not 
enter into a new contract with the dealer. In its final form and 
in H. R. 425, a provision was included which in my opinion pre- 
vents that construction. This is section 5, which provides: 

This act shall not invalidate any provision of the laws of any State except 
insofar as there is a direct conflict between an express provision of this act 
and an express provision of State law which cannot be reconciled. 

The construction that the statute would provide automatic indef- 
inite renewal of contracts would be in conflict with existing State 
contract law, and such a conflict could be avoided easily by con- 
struing the phrase in question as applicable only to those franchise 
contracts or agreements which contained a provision concerning a 
renewal. 

If H. R. 425 is enacted, I believe that section 5 is essential, and, 
of course, section 4, which provides that no provision of the bill 
shall repeal, modify, or supersede, directly or indirectly, any pro- 
vision of the antitrust laws of the United States, is vital. Absent 
that provision, argument could be made in antitrust cases that enact- 
ment of H. R. 425 modified the antitrust laws to permit arrange- 
ments between producers and dealers to preserve each other’s market 
positions. The legality of any such arrangements should continue 
to be determined by the principles of the antitrust laws as presently 
applicable. 

I would like, Mr. Chairman, to make an additional statement there 
that is not in my prepared statement. The heart of this bill, of 
course, is on page 3, the term “good faith” which is there defined. 
That substantially, as I understand it, is the same as the similar pro- 
vision in the bill which finally became a law relating to automobile 
dealers. 

In connection with that bill, I took occasion to speculate on what 
courts might say that meant. Of course, good faith is sort of a 
term written into all contracts and all proceedings i in court to some 
extent, you cannot appear and act in bad faith, and courts have said 
that many times. 

In determining what is good faith, what must be done or what 
shall not be done to abide by the regulation of good faith, the courts 
give consideration to the situation “of the parties for example. A 
fiduciary, as you all know, in his dealings with his ward, must ob- 
serve the most scrupulous good faith. There are many instances— 
persons dealing, selling property, or buying property from aged 
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people or young people must observe the rules of good faith and they 
must observe additional requirements than in the ordinary case. 

The same thing is true in suits on insurance policies where the 
contract having been written by the insurance company is strictly 
construed against the company. 

Now, I take it what you are doing in this bill is sort of directing 
that the courts in these particular types of cases shall observe the 
principles that they have observed in many cases. 

In addition to that, of course, the bill does an additional thing. 
It provides that the cost of suit may be awarded, which under exist- 
ing law would not happen unless the franchise agreement should con- 
tain such a provision, which it normally would not. 

Another thing, too, which I think might well be called to your at- 
tention, the bill passed last year, the automobile dealers’ bill, was 
passed after somewhat extended hearings going into the relationship 
between the companies and the dealers, which convinced the Con- 
gress that the relationship was a bit different in many instances. I 
presume you will intend to make a somewhat similar survey here. 

Mr. Roosevett. Well, Mr. Gwynne, let me say at this point that I 
think we have been endeavoring to make such a study, not only in 
the 84th Congress, but we will continue to make it during the future 
hearings of this committee. 

Mr. Gwynne. Going on, the next one, H. R. 426. That bill ap- 
proaches the dealer-producer problem from a completely different 
direction. Whereas H. R. 425 simply places a remedy in the hands 
of a dealer injured by improper conduct by a producer in the course 
of their contractual relationship, H. R. 426 would legislate a separa- 
tion of function into the oil distribution industry. Section 3 (a) 
provides: 

No producer or affiliate who sells gasoline or petroleum products at wholesale 
for ultimate resale at retail shall— 

(1) sell gasoline or petroleum products at retail; 

(2) own, operate, or lease to or from any person a retail gasoline station 
after January 1, 1961. 

This prohibition against producers retailing their products if they 
also wholesale them might solve some of the present problems of sta- 
tion operators, but I consider that result doubtful. Many of the 
problems which I have noted have arisen by reason of the operator’s 
customer relationship to the producer as a supplier of his products, 
rather than from a competitor relationship to the producer as a re- 
tailer The station-leasing arrangement is susceptible of abuse and 
has been abused, but I am not sure that any improvement in the 
operator’s position would result from such a complete prohibition of 
station-leasing arrangements. But there is, to me, a more serious 
objection to this type of legislation. In principle it is undesirable 
to interfere any more than is absolutely necessary with the freedom 
of elements of our economic system to adapt themselves over the years 
to changing conditions in our complex and dynamic markets. Adapt- 
ability, indeed, is essential to survival. The solution of temporary 
problems by limitations upon adaptability is dangerous to the public 
interest in continued progress, and in my opinion should be at- 
tempted, if at all, only in extreme circumstances after no alternative 
remains untried. 
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Section 3 (a) (8) of H. R. 426 would prohibit petroleum pro- 
ducers who sell at wholesale to act directly or indirectly as agent 
for, or receive any commission, compensation, or payment because of 
the sale of any product of, any manufacturer or distributor of auto- 
mobile or truck tires, automobile or truck batteries, or automobile 
accessories. At the present time proceedings are underway at the 
Commission upon complaints issued against several of the larger 
petroleum producers and tire manufacturers alleging that practices 
substantially the same as those to be prohibited by section 3 (a) (3) 
constitute violations of section 5 of the Federal Trade Commission 
Act. 

Since those cases, our dockets 6485, 6486, and 6487, undoubtedly 
will come before the Commission, at which time I shall be acting 
upon them in:a judicial capacity, I think it best to refrain from com- 
ment upon the issues involved. 

Nevertheless, Mr. Chairman, Mr. Maclver, assistant director of 
litigation, who is in charge, and Mr. Sheehy of this litigation is here 
and will be much freer to tell you what the cases are based on. And 
the general counsel reminds me that Mr. Kelaher, who is trying the 
cases, is also here and they can tell you this present situation in them, 
if you desire them to do so. 

I can say that it seems to me that in principle the propriety of 
such actions can best be determined in the context in which they 
take place. By this I mean that it is possible that the actions de- 
scribed in section 3 (a) (3) might occur in a context in which the 
could have no harmful effect and indeed might be beneficial to a 
concerned, including the public. A blanket prohibition would render 
even such instances unlawful, whereas it is possible under such gen- 
eral statutes as the Federal Trade Commission Act to proceed against 
such actions as being unlawful in those instances when in fact they 
are contrary to the public interest. 

H. R. 428 would enact only the provision just discussed as section 
3 (a) (3) of H. R. 426. Naturally, my comments apply to both. 

In addition, I should point out that H. R. 428 carries over from 
H. R. 425 a provision having a purpose in that bill, but I think not 
needed and capable of unfortunate construction in H. R. 428. This 
is section 3 (b), which provides that nothing in the antitrust laws 
shall be construed to prohibit a producer or affiliate not engaged in 
selling gasoline or petroleum products at wholesale for ultimate 
resale at retail from selling gasoline or petroleum products at retail. 

There may be circumstances under which a decree or order in an 
antitrust case properly might prohibit just such conduct, and de- 
termination of the lawfulness of such a prohibition should, in my 
opinion, await the case rather than be settled now. 

H. R. 427 would amend section 4 of the Sherman Act to prescribe 
a procedure concerning consent judgments, decrees, and orders, under 
the antitrust laws and the Federal Trade Commission Act. As ap- 
plicable to the Commission, it would prohibit the entry of an order 
to cease and desist by consent of the respondent until 30 days had 
elapsed after the proposed order had been published in the Federal 
Register and made open to public inspection. 

After such publication, any person “aggrieved” by the operation 
of or an omission from that order might notify the Commission of 
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an intention to make an application that the Federal Trade Commis- 
sion refuse to enter the order in the form proposed. 

Upon the filing of such a notice, the Commission would have to 
allow a “reasonable opportunity for the filing and consideration of an 
application” setting forth the facts and circumstances relied upon by 
the applicant to establish that he is entitled to file the application and 
that the proposed judgment, decree, or order should not be granted in 
the form proposed. 

Thereafter, the Commission would consider and accept or reject 
the application with or without hearings afforded the applicant or the 
parties. The Commission’s 3 aéceptance « or rejection would be final and 
not subject to review by any court. 

It is my opinion that consent order negotiation would be unfavor- 
ably affected by the enactment of this provision. Expeditious set- 
tlement of cases is one of the considerations inducing violators of the 
law to consent to the entry of an order without litige tion. 

The publication and waiting period prescribed by H. R. 427 prob- 
ably would result in some delay i in final settlement of such cases, and 
might result in a decrease in the acceptability of consent orders to 
respondents. 

While it is desirable that members of the public be informed as to 
the prospect of the entry of an order against some respondent, and 
have opportunity to be heard if their own interests are a part of the 
public interest involved, this is possible under present procedure. 
Applications for issuance of complaints may be filed by anyone at 
any time, even if an order already exists but is unknown to or con- 
sidered inadequate by the applicant. 

Cease and desist orders issued by the consent of the respondent may 
be modified in precisely the same fashion as ones issued after litiga- 
tion. Modified orders, like original orders, may be issued by consent 
or after adjudication. 

If H. R. 427 is enacted the major result would be that whereas now 
consent orders are in effect during determination of the desirability 
of modification, under H. R. 427 no order would be in effect during 
the waiting period. 

In addition, I doubt that publication in the Federal Register is 
likely to bring such proposed actions to the attention of the “general 
public. Normally, publication in the Register is a means of ; giving 
constructive notice rather than actual notice. The public in general is 
better informed by the release of information through news media, as 
is continually done by the Commission at the present ‘time. 

H. R. 432 would amend section 16 of the Clayton Act, which au- 
fhorizes injunctive relief against threatened loss or damage by a 
violation of the antitrust laws, to permit the plaintiff to recover 
from the defendant or defendants the cost of the suit, including a 
reasonable attorney’s fee. There is a similar provision for the re- 
covery of costs and fees in section 4 of the Clayton Act, applicable 
to damage suits for violation of any of the antitrust laws 

Last year, in reporting upon H. R. 8395, the Commission favored 
such an enactment, and I believe would favor enactment of H. R. 432 
as an improvement in the means of achieving the purposes of the 
antitrust laws. 
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In addition to comment on legislative proposals, you have asked 
that I be prepares to discuss three specific points set forth in your 
letter of April 2, 1957. 


1. Statistical data of complaints from retail gasoline and petroleum products 
dealers as to: 

A. Number of complaints received during 1953, 1954, 1955, 1956, and the 
first quarter of 1957, giving their classification as to their nature, by quarters. 

B. What action was taken on the above and when. 

C. Disposition of each classification and when. 

D. Length of time that elapsed between the receipt of the complaint and 
its final disposition. 

E. Consent decrees during the above periods. 

The statistical material requested has been compiled and sum- 
marized in a separate document, copies of which have been supplied 
to this committee. Briefly, these statistics show that from the begin- 
ning of 1953 through March 31, of this year, the Commission has 
received approximately 238 complaints from retail gasoline and 
petroleum products dealers. Predominant were complaints of price 
discrimination, 150 such complaints having been received. Ranking 
next, numerically, were complaints of exclusive dealing and tie-in 
selling. Of these there were 36. Price-fixing complaints ranked 
third, with a total of 25 letters of complaint in this category. There 
were no consent orders involving the petroleum industry during the 
period covered by your letter. 

Each complaint is carefully studied in the Commission’s bureau of 
investigation. Among the points considered are: 

1. The gravity of the practice complained of. For example, in 
the case of a price differential, the extent of the differential. 

2. The duration of the practice complained of. 

3. The size of the area affected. 

4, Experience in previous investigations in the same area or in 
areas where the same alleged participants were doing business. 

5. And most important, the probability of the existence of sub- 
stantial injury to competition specified by the Robinson-Patman Act. 

Needless to say, the availability of the necessary funds and person- 
nel also must be considered. I am sure you appreciate that the 
Commission and its staff must exercise discretion in selecting cases, 
having in mind the probability of a violation of statutes it ‘admin- 
isters in order that it may utilize its facilities to the greatest pos- 
sible advantage. 

The second point of discussion in your letter is as follows: 

2. Views as to the following problems and suggested solutions: 

A. TBA. 

B. Exclusive dealing. 

C. Tie-in sales. 

D. Price fixing. 

BE. Zone pricing or basing points system of cost to retail dealer. 

I would say generally that my recommendation for solution of 
these and similar problems is: (1) investigation of the facts, (2) 
issuance of a complaint where warranted, (3 ) entry of a cease and 
desist order where the record justifies, and (4) energetic and strict 
policing of compliance with such orders as have been ‘entered. Most 


of these subjects are involved in cases now pending with the Fed- 
eral Trade Commission. 

















































































































































184 DISTRIBUTION PRACTICES IN THE PETROLEUM INDUSTRY 


As I have stated earlier in commenting on H. R. 426, TBA prob- 
lems are involved in Dockets 6485, 6486, and 6487. The issues of 
exclusive dealing and tie-in sales are also implicitly involved in these 
cases. These cases involve several of the Nation’s largest tire man- 
ufacturers as well as three major petroleum producers. Respondents 
in Docket No. 6485 are: The B. F. Goodrich Co. and the Texas Co.; 
in 6486: The Goodyear Tire & Rubber Co., and the Atlantic Re- 
fining Co; and in Docket 6487: The Firestone Tire & Rubber Co. and 
Shell Oil Co. 

Pending within the Commission also are two cases involving 
charges at einedtidns and price discrimination under section 5 of the 
Federal Trade Commission Act, and section 2 of the Clayton Act, 
as amended by the Robinson-Patman Act. The respondents in these 
cases, Dockets 6640 and 6641, are Pure Oil Co. and Sun Oil Co. 

In Docket 6640, count I charges, among other things, that : 


Since on or about December 29, 1955, respondent Pure Oil Co., in the course 
and conduct of its business, as above described, has sold its gasoline to certain 
dealers located in and around Birmingham, Ala., at prices substantially lower 
than the prices charged by said respondent to other of its retail purchasers 
of gasoline located in the State of Alabama as well as in other States of the 
United States. 


Count IT charges that: 


Beginning in or about December 1955, respondent, acting through its division 
manager, one Fayette G. Shepard, and some sixty-odd of its retail dealers, 
engaged in selling Pure Oil Co. gasoline and other petroleum products in the 
Birmingham, Ala., area, for the purpose of suppressing, preventing, hindering. 
and lessening competition in the sale and distribution in such commerce of 
gasoline, have entered into, maintained and carried out a combination, planned 
common course of action, understanding and agreement, through which they 
would fix and maintain, and did fix and maintain, the price at which gasoline 
was sold or would be sold at retail in the gasoline service stations leased 
and operated by the some sixty-odd retail service stations selling Pure Oil Co. 
gasoline and other petroleum products. 


In Docket 6641, count I of the complaint charges that: 


Since on or about December 1955, in the course and conduct of its business 
as above described, respondent has sold its gasoline to a dealer in the Jackson- 
ville, Fla., market area engaged in selling said gasoline at retail at prices sub- 
stantially lower than the prices charged by respondent to its other retail 
purchasers for gasoline of the same grade and quality in the same market area. 
Said dealer is one Gilbert V. McLean, who operated a gasoline station in 
Jacksonville, Fla., under contract with respondent, where respondent’s gasoline 
was and is sold at retail to consumers thereof, in competition with other re- 
tailers of gasoline purchasing the same from respondent or from other manu- 
facturers. The price at which respondent sold its gasoline to said dealer since 
on or about December 1955, ranged up to 1 7/10 cents per gallon lower than the 
prices charged by respondent to other Jacksonville retailers of the same gaso- 
line. 


Count IT, among other things, alleges that: 


Beginning on or about December 1955, respondent, acting through its regional 
sales manager, one Maximilian Dietsche, and the aforementioned Gilbert V. 
McLean, for the purpose of suppressing, preventing, hindering, and lessening 
price competition in commerce among the various States, entered into and have 
since maintained and carried out a combination, understanding, and agreement 
through which they fixed and maintained the retail price at which gasoline was 
sold in the gasoline service station leased by the said Gilbert V. McLean from 
respondent. 


Price discrimination alleged to be in violation of the Robinson- 
Patman Act is also the subject of another complaint, Docket 6698, 
wherein Shell Oil Co. is one of the respondents. 
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In addition, this committee may be interested in a Commission 
complaint which does not concern any one of the five specific sub- 
jects mentioned in a pang , but which is of great potential importance 
to the entire petroleum industry. I refer to the Commission’s com- 
plaint of December 13, 1956, alleging that the acquisition by Gulf Oil 
Corp. of the stock of Warren Petroleum Corp. is in violation of the 
Antimerger Act, section 7 of the Clayton Act. Because these cases 
may come before me for adjudication, I must refrain from comment 
upon the merits. 

You have also suggested that I be prepared to discuss problems 
affecting the oil jobbers. This is, of course, too broad a subject to 
be adequately covered in the short time which has been available for 
the preparation of this written statement. However, I shall be 
pleased to discuss any specific problems concerning which you may 
have questions. 

In conclusion, I want to assure the members of this subcommittee 
that we at the Federal Trade Commission are endeavoring to do all 
within our power to prevent unfair methods of competition in the 
petroleum industry. 

Of the total of 92 antimonopoly complaints now being litigated 
within the Commission, 7 involve the petroleum industry. Of the 
Commission’s staff of 62 trial lawyers, 12 are working full or part 
time on these cases. These facts may indicate better than words the 
interest of the Federal Trade Commission in this important industry 
and our intention to take action to rectify abuses to competition 
wherever they appear. 

That, Mr. Chairman, concludes my statement. 

(Document entitled “Complaints Concerning Petroleum Marketing 
Practices,” submitted by Mr. Gwynne, is as follows:) 


COMPLAINTS CONCERNING PETROLEUM MARKETING PRACTICES 


Attached hereto is the information requested in item 1 of the subcommittee’s 
letter of April 2, 1957. 

In compliance with the request contained in subparagraph A, complaints 
have been listed by classifications within calendar quarters for the years 
1953-56 and the first quarter of 1957. 

In compliance with the request in subparagraphs B and C, there is a notation 
with respect to each complaint as to the action which was taken and the final 
disposition, if any. Where no date of disposition is shown, the matter is either 
under consideraiton, investigation, or is the subject of pending litigation. To 
provide this information, the following code has been used: 

1. Entered for investigation 

2. Acknowledged and filed 

5. Referred to the Department of Justice 

6. Closed—lack of jurisdiction 

8. Closed—insubstantiality of practice 

9. Closed—proceedings by the Department of Justice 
10. Closed—no violation of law established 

11. Closed—practice abandoned 

12. Closed—failure of applicant to furnish additional information 
14. Closed—private controversy 

15. Added to another file 

17. Awaiting additional information 

(Note.—The numbering system used is that followed by the Commission's 
Bureau of Investigation in recording actions taken in both antideceptive and 
antimonopoly matters. The attached tabulations relate only to antimonopoly 
complaints, which fact accounts for the irregularities in numerical sequence. ) 

The use of two code numbers indicates that both types of action were taken. 
For example, the notation “1 (10)” indicates that the matter was made the 

















































































































































































































186 DISTRIBUTION PRACTICES IN THE PETROLEUM INDUSTRY 


subject of investigation but that the file was closed on the date shown because 
no violation of law was established. 

In response to subparagraph D, we have indicated as to each closed matter 
the number of days which elapsed between the date of the complaint and the 
date of final disposition. 

In response to the request in subparagraph EH, there were no consent decrees 
(orders) issued with respect to the practices involved in the various listed 
classifications during the period in question. 

In addition to the complaints listed in the attached tabulations, the Com- 
mission has received a number of information copies of form letters, also sent 
to the Department of Justice and to its Los Angeles branch office, from Cali- 
fornia service station operators requesting subsidies from their suppliers 
equivalent to those allegedly granted to competing dealers handling the same 
brand of gasoline. These letters have in all instances been filed without action 
because of the proceeding by the Department of Justice in Civil Action 11584C, 
now pending in the United States District Court for the Southern District 
of California. In that case, 7 major oil companies are charged with con- 
spiracy to monopolize and with actual monopolization of interstate commerce 
in 5 Western States, including the State of California. 

Among the prayers for relief are provisions which would prohibit the specific 
practice which is the subject of complaints in these letters, namely, the grant- 
ing of subsidies, rebates or allowances upon the condition, agreement or under- 
standing that gasoline will be resold to the public at prices fixed and es- 
tablished by the refiner. In view thereof, the Commission has adhered to its 
established policy of avoiding any overlapping or duplication of effort in mat- 
ters with respect to which both it and the Department of Justice may possess 
concurrent jurisdiction. 

The letters in question have been received, as follows: 
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4TH QUARTER, 1954 


Price discrimination..............----- 


Exclusive dealing --.-------- 


Refusal to renew lease.......--..------ 


1ST QUARTER, 1955 


Price discrimination......._---- 


Sales to commercial accounts- --. .------ 


2D QUARTER, 1955 


Price discrimination.........-......--- 
ED Mess eos ptnbnsuncancsce 
TP cite ecb cai pkgonsaecnons 

3D QUARTER, 1955 
Price discrimination................--.- 
Exclusive dealing........_. am 
RTE WU eee Snes ck eomencnnne 

4TH QUARTER, 1955 
Price discrimination...............---- 
kA ee ee 
Tie-in selling.......--..-- 


Coercion with regard to trading stamps.- - - -- 


1ST QUARTER, 1956 


Price discrimination - ~~ ...._--- 


Ne ached mamewweneain 


Exclusive dealing - 


Coercion with regard to TBA._____-- 
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Oct. 28 10 | Jan. 10, 1956. 7 
Dec. 14 | 10 | Jan. 3, 1956_____- 20 
Dec. 21 10 | Jan. 20, 1956_...-_-| 30 
Nov. 30 15 | ‘ snbaanélsancoowel 
Oct. 20 2 | Jan. 5, 1956- 57 
| | 
Jan. 30 | Dd rae cemunee 4 
Feb. 2| B he eee Kane a 
Mar. 2 1 (10)| July 25... | 145 
Mar. 1 10 | May 22...-.- 82 
Mar. 7 |} 10 | Mar. 16...-_------ | 9 
Mar. 23 | 12 | May 25...-.. | 83 
Mar. 26 12 | June 8__-- ane 7 
Mar. 21 10 | May 9-..-- Bee 49 
Feb. 1 | 10 | May 21.....------] 109 
Feb. 23 10 | Feb. 29..-. | 6 
Mar. 2 9} Mar. 14... 12 
Mar, 22 | 10 | May 17-- 56 
Jan. 9 10 | Jan. 20_-. ll 
Jan. 17 | 14 | Mar. 8.- | 47 
Feb. 2 15 (9)} Oct. 11 | 251 
Mar. 26 12 | Junes__. 7 74 
| Mar. 8 15 | | 
Jan. 25 15 | 
Feb. 23 15 | 
Jap. 31 15 | | 
Jan. 16 | 15 | 
Jan. 24 | 15 | 
Jan. 2! 15 
Feb. 17 | 15 
Feb. 6 | 15 | omen 
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May 25 15 
June 7 12 
5 Miata 12 
June §8 12 
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June 25 2 
| ES es Bee BE | a Apr. 26 2 
May 14 12 
NID URINE i src ccs cccts tphesitennsilibinibthmioniabivibaiceannde May 23 15 
June 5 15 
NNN ccd bh tp encideh aan ty top ebdlibieaiim dealin Apr. 26 14 
3D QUARTER, 1956 
re th, +n csi cebendionacabbebeabenuat July 5 5 
July 12 1 
July 27 15 | 
Aug. 1 10 
July 30 15 
Aug. 2 OF DOR Mo c.<ccthbe 12 
Aug. 29 BD) DAG) Wicomimerons 12 
Sept. 17 1D lovtuamecccwsessscemunanndancs 
Sept. 28 BO lwakistadcnnsuseschdenhaninasenes 
nin cil caraeclet I Avec iciieb leinstaoceien dahl acannon init 
SN i oh deat cndbnlinda odekelaaidcedieaudall July 5 | Git Mee ORE ss caccad 13 
July 9 _ ew chehionahned 9 
July 24 See © Es Bist ediweces cen: 8 
a ee Le. fer 9 
Sept. 12 RR 8 ee 6 
Coercion with regard to TBA.............-....-..... Aug. 22 EEF xjccecnssnuncousussdinentinetene 
Coercion with regard to the use of trading stamps....| Aug. 15 8 | Aug.-22........... 7 
di satcednidddnccubebiituéeckskuicmnnaaide uly 10 BD PPE Miicciececudad 14 
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Price discrimination.........................--.-...-- oe. 12 ie. ee 57 
— a Si iiiiecen Ghaiape-aaninnicncsdiwanaaain 
Oct. 29 2 SC ee 17 
Oct. 30 12 | Feb. 1, 1957......- 155 
Nov. 1 De Masia apenss tens tpantusaiiialeniin 
Nov. 6 it > eee 27 
Nov. 15 9 | Feb. 12, 1957...... 90 
Nov. 16 Wy Rite i Konckan cavind echinacea abdomen 
Nov. 27 Ohi BG AR sscatieccease 16 
Dec. 5 Oe dacutundebuniditanmenacbuaksaeass 
Dec, 11 MEU Saaahincunat sae aha areas 
Dec, 17 alle Ei cal ada ala ce a 
rN ok Ale i bo nc cc adibaendodcs Nov. 13 | 6 | Nov. 26...--- aS 13 
Refusal to renew lease........................- ..} Oct. 2.i DS i det is 9 
1ST QUARTER, 1957 
eee ARUN aoa cite ds ccc ccckdcqentmnslios Jan. 4 S.) See: - 18 
Jan. 28 Be ae a tine na a oe ne 
do EO |edctdGudkinebudceanehaeebe é 
Feb. 12 BN Sisticeinickcesestethbdiiessadiieneaie Misa eee. 
Feb. 27 17 sabbndaseuatealneahaaanbha 
Mar. 12 As Be leh ii cheicaistubeeciadal 9 
.do. 15 za eesmtindieabaeidents 
Mar. 18 OE f Sey MPa waninncmewn 10 
es ot 11 | SN aaacatie tabaci 10 
Mar. 19 I> Ai ctansiensalaclninsscchie vclpsdtadiapllaia aetetaadieds 
Mar. 27 | I Ei dic wists iinins nice naieteete tena a tiie 
Mar. 26 | 1 nists Mb andssiei 
Mar, 27 | gf Sa AE ME . 
Price fixing_.... ja ptecblaMetan Sutwa < Feb. 26 | 15 piancmpued eimtaliccunbemewe 
Refusal to renew lease.....................--.-- ‘ Feb. 1 | Ot FOR Bs... ccasnen 14 
Feb. 26 aa al i aa 
Mar. 6 ah. b. Be ie! Mat iss tshenereiinie 15 
Coercion with regard to use of trading stamps_-__-_-- Mar. 1 i Rima . ae inatreude 
NE So nd tdansackustncccadcdtackdechit Feb. 1 0 ee Miesansuchndsience 14 
Mar. ll 10 | Mar, 21 canesaide 10 
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SUMMARY 
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Mr. Roosrverr. Well, Mr. Gwynne, I think you have given us much 
food for though, and we are certainly grateful to you for your anal- 
ysis of the legislative proposals which have been made. 

I think in relation to your comment on 425, one of the matters 
which has been brought up before, and which I would appreciate 
your comment on, is the fact that, of course, Public Law 1026 was 
pretty specialized legislation for the benefit of one particular indus- 
try, and I presume that the Congress and the Executive, in approving 
it, felt that the widespread abuses were of such importance that legis- 
lation was the best way to accomplish at least a temporary cure. 

With relation to the retailing end of the distribution system of the 
petroleum industry, do you feel that there has been an equal problem 
presented to that in the automobile industry, in scope and in im- 
portance ¢ 

Mr. Gwynne. Well, I am not sufficiently conversant with the facts 
relating to that to answer that question. I presume, however, your 
hearings will show what the situation is. 

As you say, the hearings in the automobile situation did develop 
some differences in their situations than in many other industries 
throughout the country, and the law was designed to cover that 
specific industry because of that situation. 

While it is true that laws generally apply to all people and all in- 
dustries much the same, the right of Congress to study various in- 
dustries, various situations and make distinctions, is, of course, well 
settled. 

Mr. Roosrvert. Had you had many complaints on the automobile 
problem prior to the passage of the law ? 

Mr. Gwynne. We had some complaints, yes. I can’t—I could get 
you the exact number. 

Mr. Roosrverr. Would you feel that they were in any way com- 
parable to the number or seriousness of the complaints in this indus- 
try ¢ 

Mr. Gwynne. I was about to answer, giving you my own opinion, 
and general counsel agrees with me, they were probably less. 

Mr. Roosrvett. Probably less. 

Mr. Gwynne. In volume, yes; that is right. 

Mr. Babcock points out, however, that there are many more deal- 
ers involved. 

Mr. Roosrvett. In other words, there are many more people af- 
fected in the petroleum industry than there would be in the automo- 
bile industry ? 

Mr. Gwynne. That is what he had reference to. 

Mr. Bascock. I don’t mean it that way. You asked if there are 
as many complaints in relation to the total number of dealers in the 
gasoline business as compared to what I recall about the dealer situ- 
ation. 

There are less numbers. The percentage would be smaller in the 
gasoline business, in my judgment. 

Mr. Roosrvett. I see. Thank you, sir. 

On page 12 you mention that, of course, the job which you can 
do is subject to the availability of the necessary funds and personnel, 
and I think you make a proper comment that the commission and its 
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staff must exercise discretion in selecting cases, having in mind the 
probability of a violation of the statute it administers, in order that it 
may utilize its facilities to the greatest possible advantage. 

What happens to the individual case where you feel that the indi- 
vidual case is thoroughly correct and the complaint is justified; how- 
ever, it doesn’t conform to all of the criteria which you have set up. 
It may not have great and widespread application; it may not have 
previously had a record in that area of previous violations, but still, 
in this individual’s case, his rights may have been violated. 

Where today can that individual go, if he can’t go to the Federal 
Trade Commission to get redress ? 

Mr. Gwynne. Well, so far as we can reach it, Mr. Chairman, we 
try to investigate all complaints. Where it indicates that the law 
has been violated, we try to file a complaint and try it. But we are 
spread out rather thin, and sometimes it takes us longer to get around 
to that case you mentioned than we like. 

Mr. Roosrvert. Wouldn’t you feel that the Congress should at- 
tempt to find some way so that everybody’s case was given proper 
attention and not just the few which—and I can’t blame you for this. 
I admit I think you are stretching it just as wide as you can stretch 
it, within your available resources. But doesn’t the fact still remain 
that there are individual cases the merits of which just do not get 
adjudicated because of that thinness ? 

Mr. Gwynne. I am afraid that is true. 

And another thing, too, we must remember—you have the figures 
on it: The country has grown so tremendously and many fields— 
advertising, for instance. Eight times as much money spent in ad- 
vertising as there was in, say, 1945 or 1935, and the gross national 
product is much greater. 

The potential number of law violations is must greater. The 
appropriations that the Federal Trade Commission gets have not 
kept pace with that growth at all. 

Mr. Roosrvett. Would you feel that perhaps the importance in the 
overall economy of the petroleum industry would justify giving it 
special attention, let’s say, within the scope of the Commission, if 
we could find or convince enough people to give you the assistance 
that it would take to properly police it ? 

Mr. Gwynne. Yes, indeed. 

We regard the petroleum industry as being a tremendously im- 
portant one, and we do our best to look after it, to the extent of our, 
you might say, abilities. 

Mr. Roosrvett. For instances, again on page 12, you list as one 
of your points, point 4, the energetic and strict policing of compli- 
ance with the orders which you have entered. And, of course, again, 
that would be the heart and soul of the ability to make your orders 
stick, would be your ability to police them. 

Do you feel that today you have that ability in sufficient amount 
to make that policing efficient and effective ? 

Mr. Gwynne. I would like to give you the situation there. We 
have issued some 8,000 orders and, within recent years, we have begun 
a systematic check to see that they are being complied with, and, as 
far as we can, we are getting into them, even though some of them 
may have been issued some time ago. 
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It is a tremendous job, but it is an important job. It is some- 
thing that we feel that an order is no better than its enforcement. 

Mr. Chairman, general counsel makes an observation that I think 
is worth passing on. He points out that we are bringing about four 
times as many penalty suits—that is how we enforce some of these 
orders, you remember—as we formerly did before we began this 
rather intensive program. 

Mr. Roosrvett. Thank you, sir. 

Now, one last question. You referred to our request for your com- 
ments on the problems affecting the oil jobbers. What I think we 
are particularly interested in there is, have you had any cases, or 
many cases, brought to your attention where oil jobbers, in their con- 
tractual relationships with their suppliers, are forced to make re- 
strictive agreements or agreements that would be, in the opinion of 
the Commission, in restraint of trade? 

Mr. Gwynne. We have had, of course, cases involving restrictive 
agreements. I don’t recall one since I have been there, that is, 
through the trial stage that involved gasoline. I would like to ask 
Mr. Babcock—what can you say about that ? 

Mr. Bascocx. We have had some, yes, sir. The jobber interest 
comes into our cases in several ways. As you may recall, the Stand- 

ard of Indiana case was discriminations which involved jobbers. If 

that is what you are talking about, the answer is, yes, that the jobber 
interest comes up in many of our investigations. I don’t—I am not 
sure I understand what you mean. 

Mr. Roosrvetr. Mr. Babcock, has the Commission issued any or- 
ders in relation to jobber contracts where complaints have been filed ? 
Are there any orders which the Commission has entered as a result 
of jobber complaints ? 

Mr. Bascock. I believe so. Perhaps Mr. MacIver can answer that 
better than I can. 

Mr. Maclver. I don’t know. 

Mr. Barcock. Except as they come into the Clayton Act matters, 
the price discriminations. 

Mr. Roosrvetr. Could you give us a breakdown of those? 

Mr. Bancocx. I will be glad to supply it, sir; yes, sir. 

Mr. Roosrvetr. Thank you. 

Counsel asks that they be particularly in relation to the agree- 
ments, leases, consignments, and purchasing—in other words, pur- 
chase agreements of supplies. 

Mr. Barncock. Yes, sir. 

(Letter and material referred to follows:) 

FEDERAL TRADE COMMISSION, 
Washington, April 19, 1957. 
Hon. JAMES ROOSEVELT, Chairman, 
Subcommittee No. 5 on Distribution Problems, 


Select Committee on Small Business, House of Representatives, 
Washington, D.C. 

DEAR CONGRESSMAN ROOSEVELT: Pursuant to the request made in the course 
of the hearings before your subcommittee on April 12, 1957, we have made a 
further examination of our records in an attempt to obtain information con- 
cerning complaints which have been received from oil jobbers with regard to 
unfair and discriminatory practices followed by major oil companies. 

As we understood this request, information was particularly desired with 
respect to complaints from jobbers, operating their own retail stations, to the 
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effect that they were unable to compete at retail with service stations, either 
lessee operated, independent, or company owned, supplied by the same major 
oil company from which they themselves obtained gasoline. Our records fail 
to disclose the receipt of any complaints of this nature during the period 
from January 1, 1953, through March 31, 1957. 

Analysis of the 15 complaints listed in the attached tabulation discloses that 
with the exception of 1 exclusive dealing complaint, the remainder related to 
alleged unlawful price discrimination on the part of major oil companies during 
local gasoline price wars. More specifically, these complaints charged that cer- 
tain service stations handling major brands of gasoline received rebates, dis- 
counts, subsidies or allowances from their suppliers, whereas jobbers, buying 
from independent refineries, received no concessions in price which could, in 
turn, be passed on to their customers or to their own retail stations. 

Five of these complaints were added to files in matters which were then under 
investigation but which were subsequently closed. 

Three were closed without action because the facts submitted were not be- 
lieved to indicate the existence of a probable violation of law. 

One was closed because of the applicant’s failure to submit certain additional 
information necessary for an informed determination regarding the existence of 
a probable violation of law. 

Six complaints provided the basis for field investigations. One investigation 
has been completed and resulted in a complaint which is now being litigated. 
The remaining five matters are still under investigation. 

We trust that the information set forth above and contained in the attached 
tabulation is responsive to your request and will be of assistance in your con- 
sideration of distribution problems in the petroleum industry. In the event that 
additional information is desired, please be assured of our complete cooperation. 

With kind personal regards, I am 

Sincerely yours, 
JOHN W. GwYNNE, Chairman. 


DISPOSITION CODE 


1. Entered for investigation 

2. Acknowledged and filed 

5. Referred to the Department of Justice 

6. Closed—lack of jurisdiction 

8. Closed—insubstantiality of practice 

9. Closed—proceedings by the Department of Justice 
10. Closed—no violation of law established 
11. Closed—practice abandoned 
12. Closed—failure of applicant to furnish additional information 
14. Closed—private controversy 
15. Added to another file 
17. Awaiting additional information 


Oil jobber complaints concerning petroleum marketing practices 
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Mr. Roosgvett. Mr. Brown? 

Mr. Brown. I note from this breakdown of complaints, Mr. 
Gwynne, that there have been approximately 238 complaints lodged 
with the Federal Trade Commission since 1953. 

Now, in your code on page 1 of that breakdown, and in accordance 
with your suggestion as to the solution of these and similar problems, 
and I quote there, “Investigation of the facts in each one of these 
complaints,” would that be code No. 1, that those complaints bear 
the No. 1? Would that be the ones where the facts were investigated 
or where the facts were investigated on each and every case ? 

Mr. Gwynne. I wonder if I could refer that to general counsel ? 
Could you answer that, or Mr. Babcock. 

Mr. Bascock. They are entered for investigation if there is a theory 
of investigation at all in the matter. 

Mr. Brown. I see. Now 

Mr. Bascock. A tenable theory of investigation. 

Mr. Brown. I ran a quick tabulation here, and I might have missed 
1 or 2, but of the 238 complaints that have been lodged, 27 of them 
have been entered for investigation. 

Mr. Bascock. That means full and complete investigation, a docket 
number given to them and carried through to the finish. 

Mr. Brown. Yes, sir. 

Now, in code 2—I want to make a correction for the record here. 
Code 1 was 15 instead of 27. 

But now when you enter a cease and desist order where the record 
justifies after a complaint has been filed, now, what code number on 
this sheet would cover that? 

Mr. Bascock. None of them. 

Mr. Brown. None of them ¢ 

Mr. Bascock. It has now left my Bureau. It picks up in the Bu- 
reau of Litigation, if I understand your question. 

Mr. Brown. In the Bureau of Litigation, were there any cease and 
desist orders issued on these 238 complaints ? 

Mr. Maclver. No, sir. We have at the present time seven cases 
which are in the process of being tried. The period of time involved 
here may seem like quite a long one, but in the trial of a complicated 
antitrust case we have not as yet had success in reaching a final con- 
clusion in the cases. 

But they are all in the process of being tried at the present time. 

Mr. Brown. Well, would it appear, then, that in accordance with 
your recommendation that, first, there should be an investigation of 
the facts and, second, an issue of complaint where warranted, and 
then entry of a cease and desist order, and so forth, do you feel we 
have the laws now that, if administered, the situation could be kept 
under control and this industry kept in a healthy condition? 

Mr. Gwynne. Well, we have some very important cases right now 
involving some of the rather flagrant abuses or allegedly flagrant 
abuses. It would be a great improvement in my judgment if the situa- 
tion were such in the Commission that we could devote even more 
time and money to these cases. 

Mr. Brown. Well, my question was, do you think the laws are 
sufficient ? 
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Mr. Gwynne. I am not aware of any law that I would suggest right 
at the moment. 

Mr. Brown. But out of 238 complaints you felt justified in even—I 
mean, only 7 have reached the stage where there is a possibility of 
a cease and desit order. The rest of them all were washed down the 
drain. Am I correct in that, or have I misunderstood ? 

Mr. Bascock. No. There are some cases where complaints have 
been recommended that are in my Bureau at the present time or are 
about to be recommended. I have 14 major cases in progress of in- 
vestigation at the present time against major oil companies. I have 
4 in the section 7 area, the merger area. Those are what have de- 
veloped out of the complaints that we have received, particularly 
within the last 18 months, 2 years. 

Mr. Maclver. Might I make one additional comment? One of our 
formal cases may relate to matters which originate from maybe 17 
or 18 or even more original complaints. They may all relate to the 
same practice. You may start with some 20 complaints and end up 
a 1 formal case which, if successfully terminated, will take care of 
all 20. 

Mr. Brown. I understand that, but now these seven that are reach- 
ing the point where some kind of litigation may take place and we 
might get a few years closer to a settlement, when did they originate? 
What was the date when the first complaints came in? Do you have 
that handy ? 

Mr. Maclver. I understand that we do not have the date of the first 
complaint written to the Commission which resulted in the bringing 
of one of our formal cases which is now pending, but we can get that 
information and we will be glad to furnish it to you. 

Mr. Brown. What is your memory on it? Was it 1953 or 1954 or 
has it been—was it some time ago ? 

Mr. Maclver. I think that Mr. Babcock might be able to answer 
better than I on the T. B. A. cases. My recollection is that the prac- 
tice involved in the T. B. A. cases originated, perhaps, 15 years ago. 
When it was investigated by the Commission, one or more of the 
companies voluntarily gave up the practice for a period of years. Is 
that correct, Mr. Babcock ? 

Mr. Bascocsk. That is correct. 

Mr. Maclver. Perhaps I can call on him to state further when the 
practice resumed. 

Mr. Brown. I don’t care who answers so long as we get it down. 

Mr. Bascock. We put that into several records over here in Con- 
gress from time to time. The real genesis of the present cases after 
some reconsideration and readjustments of docket numbers and so 
forth, is 1949. 

Mr. Brown. Since 1949 we are just now getting down to the real 
nut of the thing where we are going to get a decision one way or the 
other. Is that right? 

Mr. Bascock. I wouldn’t quarrel with that statement. We haven’t 
got the answer yet and won’t for several years to come in my judg- 
ment. 

Mr. Brown. Now, in the meantime there was enough smoke, at 
least, there was apparently enough fire that some of the major com- 
panies discontinued the practices voluntarily, is that right? 
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Mr. Baxscocx. That was prior to the time I am speaking of, namely, 
1949, for discussion purposes is a good date. The abandonments took 
place back as far as 1938, some of them, and then as some of them 
clung to the practice, one by one they all went back into the practice. 

Mr. Brown. Now, assuming that these practices—and, of course, 
it won’t be decided until the litigation is concluded—but assuming 
that these practices have been of such a discriminatory nature that 
some of these filling-station operators and all have suffered, I guess 
there have been several thousand probably go broke in the meantime, 
haven’t there? 

Mr. Bascock. I couldn’t testify to that. Some of them complained 
they had been injured. Yet there are some 350,000 of them still in 
business. 

Mr. Brown. I think we have got to figure yesterday as of 170,000. 

Now, my point is that is this really a practical method of securing 
justice for the small-business man if there is a new practice developing 
in the industry that might tend to be discriminatory ? 

Mr. MaclIver. If it is a clear practice, we can usually get relief 
quite quickly. 

Mr. Brown. How soon would “quickly” be in that instance? 

Mr. MaclIver. If there is an investigation of a practice which is 
clearly illegal, it usually is terminated by the company voluntarily 
very shortly. 

Mr. Brown. Well, now, what do you mean by “very shortly’? 

Mr. Bascock. You better answer that. That is your statement. 

Mr. Maclver. It is impossible to answer that, sir. It depends on 
the situation. 

Mr. Brown. Well, I will tell you, I have operated a small business 
and you know you can go broke in 6 months if some practice really 
gets started. 

Mr. Maclver. Yes, sir. 

Mr. Brown. Well, my point is that I appreciate the value of the 
recommendations here and I am sure that there are very few Members 
of Congress that wouldn’t like to see this situation handled without 
adding to the voluminous laws that have already been passed, but is 
it really a practical answer tothe problem? That is, the investigation 
of the facts, the issuance of complaints, the cease-and-desist orders 
to date apparently have just led to a forthcoming action which is as 
yet indeterminate in time during the last 4 years. 

Is that a fair statement? I don’t want to be unfair. 

Mr. Bascock. It is a fair statement so far as it goes. It doesn’t 
go far enough. I know to a certainty that we have between 25 and 
30 man-years in those cases. I know that from a supplier’s stand- 
point we had to investigate at least 18 prime Clayton Act matters 
who were sellers to the rubber companies. We had to investigate in 
a: their selling practices, one, as a prime seller and, two, as a 
jobber. 

Mr. Brown. Mr. Babcock, I am not criticizing the action of the 
Federal Trade Commission at all. I am just wondering when you 
make the recommendation that it be handled in this manner if you 
are contemplating that there would be additional help and additional 
officers, and so forth, in order to expedite the handling of these vari- 
ous cases ? 
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Mr. Baxcock. Well, it isn’t my province. In testifying with re- 
spect to that question, I am of long experience in this field. I can 
only say that in complex questions like this, our legal processes are 
the best, as far as I know, that we can devise. If there is some quick 
way, some judgment that can be arrived at quicker, I personally don’t 
know what I could recommend to your committee, sir. 

Mr. Secrest. I would like to point out one thing, if I might. 

I am Commissioner Secrest of the Federal Trade Commission. 

Mr. Sueenan. A former Member of the House. 

Mr. Roosevett. It is very nice to have you with us. 

Mr. Secrest. This was done rather hurriedly and might have been 
made a little plainer, but they used these symbols and I just want 
to point out to you that symbol 15, 81 of these cases have been com- 
plained about, these complaints with other cases now under investi- 
gation. They are still as active as anything could be. So they aren’t 
actually dismissed as though it might appear. 

Mr. Brown. I was wondering just how practical the handling of 
such cases for the little-business man, who is sitting out there, and 
having been a Member of Congress, you know that constituents are 
prone to decry the laborious slowness of the legislative processes in 
the Government in general. 

I just wonder if it is as practical as it must be, these recommenda- 
tions that have been made here, and which we appreciate. 

Mr. Roosrverr. And along this same line, could I make one in- 
quiry? We have had quite a good deal about the trade practice con- 
ference procedure request that was made. Do you feel that the Com- 
mission is today in a position to push that, or do you think that is 
not a good approach to the problem, or have you any plans in rela- 
tion to it? 

Mr. Gwynne. Well, Mr. Babcock says we did try to dispose of 
some of these particular problems some time ago, about 1935, by a 
trade practice conference. I do not know of anything that is pend- 
ing now, any request. Those matters usually come up by request 
from injury. 

Mr. Rooseverr. Well, did you not have a request from the national 
petroleum congress recently / 

Mr. Bascock. Yes. 

Mr. Roosevetr. Have you any plans in relation thereto? 

Mr. Gwynne. I haven’t. That recommendation hasn’t reached me. 
Mr. Kintner can tell you. 

Mr. Kinrner. I understand that there was such a request. I do 
not believe that it has been formally considered by the Commission. 
It comes to my mind that there was objection within the staff to this 
approach in the petroleum industry because of the Department of 
Justice investigations. 

The Commission does not usually use this voluntary trade practice 
procedure where the Department of Justice has in hand a broad 
investigation in the field. We usually refer the matter to the Depart- 
ment to determine whether or not the Department objects to that 
type of broad-scale approach, and it is our experience that in most 
instances where the Department has an investigation underway, 
they ask us to withhold use of this type of procedure until their in- 
vestigation and other actions is complete. 
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It comes to my mind that this was one of the considerations which 
I have heard discussed by the staff on this particular application. I 
haven’t passed on it in my office to my memory, but I am giving you 
as much information on it as I can recall. 

Mr. Roosevetr. Mr. Counsel, I might point out that the petroleum 
industry seems to be continuously in litigation with the Government, 
so under that basis there would be no time at which you would be 
able to consider this kind of a suggestion. 

What I am really interested in is whether the Commission would 
be willing to undertake to examine this as a procedure which would, 
perhaps, eliminate some of this litigation and would be able to set up 
a place where the small-business man could come, perhaps having, 
at least on an observation basis, the Commission present in order 
that an adjudication of each case might be made without the long 
delay which now takes place as has been indicated by Mr. Brown’s 
questioning. 

Mr. Kinrner. The Commission has always been willing to attempt 
to resolve industrywide problems in that manner. And, of course, it 
would be most happy to consider that approach. 

It also comes to my mind that the draft of rules which was sub- 
mitted with the application was in many respects unacceptable to the 
staff. 

Now, I don’t know that this is the reason why action has not been 
taken on it at the Commission level or not, but I do know that it 
presented from a standpoint of the staff a very difficult problem to be 
resolved in that fashion under all the circumstances. 

Mr. Rooseveitr. Again, however, I come back to the point that this 
one suggestion may not have been perfect in its form, but then, doesn’t 
the Commission have an obligation to try to pick up whatever good 
there is in it and to revise it and improve it and make it a practical 
working solution ? 

Mr. Krntner. Yes, sir. And I, for one, believe that there is con- 
siderable value to be had in that industrywide approach to some of 
these problems. 

Mr. Roosrvetr. What happened to the one in 1935? Did you say 
1935 was the year? 

Mr. Kintner. That was way before my time with the Commission, 
sir. Maybe Mr. Babcock can tell you. 

Mr. Bascock. Since you asked the question direct, Mr. Chairman, 
they were resigned on the suggestion if not order of the Department 
of Justice. 

Mr. Roosrvetr. On what grounds—that they were violating anti- 
trust laws ? 

Mr. Bascocx. They were trade restrictive in their operations. 

Mr. Brown. You have indicated that the volume of work of the 
Federal Trade Commission has increased tremendously in recent 
years, and I am sure it has in line with the increase in the total gross 
national product of the Nation. Has the investigative staff of the 
Federal Trade Commission been increased proportionately ? 

Mr. Bascock. It has been increased substantially in the last year. 

Mr. Brown. In the last year? ; 

_Mr. Bascock. Yes, sir. Congress gave us an additional appropria- 
tion and the Commission diverted a rather high percentage of it to the 
Bureau of Investigation. 
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Mr. Brown. Was it increased substantially prior to this last year, 
between the end of World War II and 

Mr. Bascock. No, sir. Not perceptively. 

Mr. Brown. Now, Mr. Gwynne has stated that he is not aware of 
any particular legislation that would benefit the Federal Trade Com- 
mission in disposal of its obligations in line with the petroleum in- 
dustry. 

Now, would additional staff be the answer, then, to fulfill your 
recommendations that you have made, Mr. Gwynne? 

Mr. Gwynne. Well, there is no doubt we could certainly use more 
people. There is a limit, however, to the amount of money which 
any Congress is going to give for any purpose. 

Now, so far as legislation is concerned, I do not wish to be under- 
stood as saying that the field should not be carefully examined to 
see if some legislation could not help the matter. As a matter of 
fact, we are now urging upon the Congress to pass certain laws. One 
has to do with premerger notification and the right to get injunctions. 
We feel that the matter of mergers is a problem in the country, not 
only in the oil field but in various fields. 

I think the trouble is no law that you pass to regulate any industry 
will be self-executing. It must be enforced. It is going to require 
judgment. It is going to require somebody, some people going out 
and examining what is happening, bringing the necessary suit and 
getting it in court. 

Now, my general thought has been in regard to the antitrust laws 
generally that what is needed probably is improvement in procedure 
rather than change in substance. The great bane of any law enforce- 
ment is delay, and at the Commission we are making an effort con- 
stantly to speed these matters up, get them through more quickly. 
And yet, some of the cases we try are tremendous. They involve 
terrific search and investigation. 

Please do not think that we are in a frame of mind where we are 
just opposing any suggested legislation. Quite to the contrary. We 
are going to consider everything that is suggested. 

Mr. Brown. I was just trying to see how practical these sugges- 
tions would be in the realm of helping the small businessmen, and 
I appreciate your comments. 

Mr. Roosevett. Mr. Sheehan ? 

Mr. Sueenan. Mr. Gwynne, you state that these views represent 
your own analysis and tentative views. Yet, with the staff that is 
with you, I assume there must be some clearance with the members 
of your staff so that you have some similarity of views with you and 
your staff. 

Mr. Gwynne. Oh, yes. This has been—what I meant by that, prin- 
cipally our practice is, you know, when a bill comes down to the 
Commission for expression of views, that that is resolved by the full 
Commission. We have not had time to get this considered in a formal 
way by the Commission. 

Mr. Sueenan. Well, I just want to clear in my own mind that 
there is some similarity of views between your staff and yourself. 

Mr. Gwynne. Oh, yes. 

Mr. Sueenan. As I remember, the President recommended a sec- 
tion in the Attorney General’s Office devoted to small-business men 
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and their problems. Have you any section like that in your Depart- 
ment ? 

Mr. Gwynne. We do have. 

Mr. SuHeenan. You have it going at the present time? 

Mr. Gwynne. Yes; it has been going for some time. We have a 
small business group that is ready at all times to confer with the 
representatives and members of small business. 

Incidentally, it is a growing concern, too. There were 25 percent 
more applications for counsel last year than the previous year, 25 
percent more. 

Mr. SHEEHAN. Well, the only reason I brought that out was to 
suggest to you, in spite of the budget cutting in Congress, I am sure 
the sympathies with small business are so great today that should 
you ask for additional funds in that Department, I do not think you 
would find too much opposition to it, because most of us want to do 
something definitely to help small business because we feel they need 
it, and naturally we would be sympathetic to such enlargements of 
your Department. 

Mr. Gwynne. We feel that way, too, at the Commission, Mr. Con- 
gressman. We are there to protect and defend the competitive system, 
and I, at least, am convinced that it cannot be maintained unless small 
business is maintained. 

Mr. Sueenan. Because, as Mr. Brown so ably brought out, a bi 
corporation is able to wait 5, 10, 15 years, they have valicent canal 
that they can many times get through a stormy period, but the small- 
business man, if he has to wait 5 or 7 years for cases to be determined 
before the Commission or in courts, he is broke, and the remedy does 
not help him very much at that point. 

Now, as a point of information, in your report it was pointed out 
that 238 complaints were made, 36 complaints on tie-ins and 25 on 
price-fixing, et cetera. Now, if my figures are correct—and maybe 
they should be checked—there are approximately 200,000 gasoline 
retailers throughout the country, and with the total of 238 complaints, 
it makes .001, or one-tenth of 1 percent of the people in the industry 
complaining. 

Now, the point I want to make sure of in my own mind, because 
I fully realize in any industry, and in our own families, we all have 
members who will complain. So that if you get 36 complaints, for 
instance, as you state, on tie-in sales, does your Commission check 
with others to make sure that these are not the only complaints, or is a 
widespread practice in the industry, or a widespread complaint ? 

Mr. Gwynne. Let me ask Mr. Babcock. 

Mr. Bascock. Well, if we entertain it as an investigation and intro- 
duce it, one of the developments would be that we see others in the 
same position as the applicant, as we call him, who is the complaining 
party. And we will explore the plight of others, if that is the right 
way to say it, in the same position. We would not cover it on a na- 
tional basis, naturally, but in the area where we had the complaint. 

We will know when we get through if we can support a case by the 
testimony of others who are in the same position as the applicant. 

Mr. Sueenan. In other words, then, one of your criteria is that it 
is of general application, and you check that to make sure before you 
continue—— 
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Mr. Bascock. No. So far as we can, and in a practical way that 
we can. 

Mr. Sueenan. That is all, Mr. Chairman. 

Mr. Secrest. I think, if you will check that list—and I did not see 
it until just about 10 minutes before we came up here, because we had 
a very short time to get it ready—if you will check it, take the 258, 
now 81 of those, as I pointed out, were added to another file. In 
other words, 10 dealers might complain against the same company on 
the same practice and, as a result of that, they are put in. And you 
realize the number of oil companies are limited—the dealers are. 
There may be 100 dealers who complain about exactly the same 
thing. So all of them are checked. Some of them show clearly, the 
minute you get a letter, that there is a lack of jurisdiction. And if 
it is, that is the end of any case, as far as we are concerned. 

You may have one, in substantiality of practice, and it might have 
been just some little thing that was not in itself a big violation, just 
very small, and then you find that the practice might be abandoned. 

Now, many, many gasoline price wars, you get a complaint, maybe 
letters pour in on that. Well, maybe it lasts 10 days, or maybe 5 
days, and by the time one of our investigators checks, it is all over. 
The evidence, the injury, if there was any, would not be great—it 
lasted a day or two—so you have some closed for that reason, that 
the practice is over. 

And then you have private controversies, and the Commission has 
had a long-standing policy that if there is just no public interest, 
no violation of public law, people are fighting with each other, we 
do not go into court in the name of the United States Government 
and settle their private controversies. 

Others we will write back to for more information. In other 
words, a man has some general gripe, and we will ask him to send 
us some proof, when did it: happen, what man came into his fill- 
ing station and threatened if he did not take 10 more tires, or if 
he did not do something else, and try to get some evidence. And 
when we never hear another word from the man, in that case you 
figure if he had a real gripe, he would have followed it up. 

And 81 of these actually were added to other files, and they are 
still active. So when you look at the list in the terms of symbols, 
which were not totaled, and should have been—and would have been 
if we had a little more time—I think that you will find there has 
been very careful consideration given to every one of these 258 com- 
plaints. And the fact that over half of them, or nearly half, 81 still 
going, besides those that were entered for investigation originally, it 
is a very good record 

Mr. Sueenan. Mr. Secrest, I know from your—if my memory is 
right—16 years in the House, you are certainly very conscious of the 
problems we encounter in Congress, and I know that your work will 
be very valuable. 

Mr. Secrest. In every way, I think our small-business group there 
is doing a wonderful service. It was set up maybe 2 years ago, some- 
thing like that, and any small-business man that comes in, they give 
him the best advice in the world as to what he can do and still stay 
within the law. : 
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It is our whole purpose. And if we need more people to take care 
of the requests that come from you, or from individual businessmen 
on their own, we will get them there. And we will come to you and 
ask for it if we cannot find it in our present budget. But I think that 
our motives are correct, and we are doing everything we can to comply 
with the intent of Congress in every law we have. 

Mr. Sueenan. Thank you. 

Mr. Roosevert. Mr. Hosmer ? 

Mr. Hosmer. Mr. Gwynne, do you believe that substantial depres- 
sion against, or distress amongst, small-business men in the sesochounn 
marketing industry exists today on account of monopolistic practices 
by big business, due either to lack of funds for Federal Trade Commis- 
sion activities or inadequacies of present antitrust laws, or a combina- 
tion thereof ? 

Mr. Gwynne. It is very difficult for me to answer that in any way 
that would do any good, except I would say this: 

Our whole economic existence depends on competition. I think 
there are certain factors at work in the country that threaten it. 

Mr. Hosmer. Certain what ? 

Mr. Gwynne. Certain factors at work and certain things done that 
do threaten competition. Wherever we find them, we try to stop them. 

Mr. Hosmer. That is all, Mr. Chairman. 

Mr. Roosrvetr. Mr. Nellis. 

Mr. Nexis. Chairman Gwynne, I note that on page 5 of your state- 
ment in regard to H. R. 426, you take the position that you have serious 
doubts about the legislation, or beneficial effects of such legislation. 
Of course, divorcement has been achieved by consent decree and by 
litigation, has it not? 

Mr. Gwynne. There have been some decrees along that line in 
certain instances. 

Mr. Neuuis. And, Chairman Gwynne, in what way would a legisla- 
tive divorcement of the type that is suggested in this legislation be 
different from the complete divorcement, for example, that we have 
had in the meat-packing field, in the Eastman Kodak case, and a 
number of other cases of similar nature ? 

Mr. Gwynne. Well, the principal difference that you are doing it 
on a much broader basis. The decrees, the ones I am thinking of, at 
least, covered a rather limited field, I think. Moving pictures was an 
example. The situation in a certain area of a certain field is such that 
the court felt the only way to restore competition was to require 
divorcement. 

Now, this bill, as I understand it, would propose that program 
over the entire nation, regardless of the competitive situation, which 
might be good in some areas. 

Mr. Nexis. With respect to petroleum that is true? 

Mr. Gwynne. That is right. 

Mr. Netuis. But of course, that has been done with respect to mo- 
tion pictures, and meat packing, and other cases mentioned already, 
so it affected only one industry in those cases, as well as it would here, 
is that not correct ? 

Mr. Gwynne. Well, I think in so far as those decrees were con- 
cerned, they did not affect the entire industry. They affected certain 
parties. 
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Mr. Nexis. Yes; but in some of the cases, the Eastman Kodak case 
in particular, it affected a substantial segment of the industry, did it 
not ? 

Mr. Gwynne. Yes, that is true. There, of course—Mr. Secrest and 
general counsel has reminded me of the fact—there was considerable 
proof that there was the existence of monopoly, and that is about the 
only recourse. That is not quite the situation here, is it, from the over- 
all gasoline picture? 

Mr. Netuis. I wanted to ask if you would add to the material that 
you were furnishing in response to the Chairman’s request as to the 
oil jobbers, any complaints, and your action on them, with reference to 
service stations that are owned by oil jobbers and are in competition 
with lessees of major suppliers. 

I understand that there are some complaints pending in that respect. 

Mr. Gwynne. Did you get the question ? 

Mr. Bascock. Yes, sir; we are going to supply you with that infor- 
mation. And what you ask is in point with what I said, that that 
comes into some of our price discrimination cases that are now under 
investigation. (See FTC letter of April 19, supra.) 

Mr. Newuis. That is all, Mr. Chairman. 

Mr. Roosevetr. Mr. Gwynne, we want to thank you, and Mr. Secrest 
and all the members of your staff, very much for coming up and being 
of such help to us today. We are grateful to you and we hope to see 
you soon again. 

Mr. Gwynne. Thank you. 

Mr. Roosrvetr. The committee will now hear from Mr. Bellman, 
who wants to submit a statement for the record. 

Mr. Scorr. Mr. Chairman, this is Mr. Bellman, who is director in 
charge of domestic marketing in our company. 

My name is John J. Scott, associate general counsel of the company. 

We thought, in view of the crowded schedule that you have, this 
statement, which covers the dealer relations policies and activities of 
our company, as well as our comments on the legislation, has been 
submitted to the committee. And with your permission, we would be 
happy to submit it for the record, and we would like to have the oppor- 
tunity, after this series of field hearings that you are to hold, to come 
back, if we may possibly, again, and talk to you on the subjects that 
you are interested in. 

Is that agreeable ? 

Mr. Roosrvett. It certainly is. And I think at this time the proper 
thing to do would be to simply put you under oath and let you sub- 
mit the statement, and then the committee will be very happy to study 
it and to read it carefully. Then when we come back from our field 
trips, if you still want to come in, we would be very happy to hear you. 

Mr. Scorr. Thank you. 

Mr. Roosevett. Raise your right hand. 

Do you solemnly swear that the testimony you are about to deliver 
to this committee is the truth, the whole, truth and nothing but the 
truth, so help you God ¢ 

Mr. Bettman. I do. 
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STATEMENT OF VERNON A. BELLMAN, DIRECTOR IN CHARGE OF 
DOMESTIC MARKETING, SOCONY MOBIL OIL CO., INC.; ACCOM- 
PANIED BY JOHN J. SCOTT, ASSOCIATE GENERAL COUNSEL 


My name is Vernon A. Bellman. I am director in charge of do- 
mestic marketing of Socony Mobil Oil Co. 

We welcome a constructive and objective mq into the prob- 
lems and practices of retail petroleum marketing. I have every hope 
that these hearings will produce ideas helpful to all concerned, par- 
ticularly gasoline dealers. 

First, i would like to tell you something about the relationship 
between Socony Mobil and the retail dealers who sell our brand of 
gasoline, then i would like to offer Socony Mobil’s views on the bills 
which you are considering—bills which could vitally affect the way 
we and our dealers do business. 

Socony Mobil markets Mobilgas in 31 States through some 23,000 
retail outlets. In addition, our southwestern affiliate, Magnolia Petro- 
leum Co., markets Mobilgas in 5 States plus 1 county in Kansas, and 
our far western affiliate, General Petroleum Corp., markets Mobilgas 
in 7 States. 

Of the 23,000 Mobil outlets oupplies by Socony Mobil, only 63 are 
operated by salaried employees of the company. Eleven of the 'sixty- 
three are parkway stations where, in some cases, company operation 
is mandatory; 38 are training and experimental stations which we 
established to help keep our dealers abreast of the latest techniques in 
retailing merchandising and automobile servicing. Most of the rest 
are stations we are operating temporarily until we find dealers to 
fill them. 

Except for those 63 salaried stations, all of these 23,000 Mobil 
outlets are operated by independent dealers and jobbers. Socony 
Mobil supplies 16,000 dealers directly. The other 7,000 are supplied 
by jobbers who buy from us. We believe we have more jobbers—or 
distributors as we generally call them—than any other supplier in 
the country. Dealers and distributors, all of them small-business men, 
account for more than 99 percent of all the Mobilgas sold at service 
stations in this country. 

Mobilgas is our biggest volume product, and our most important 
product from the standpoint of gross income. So you can.see we have 
placed a tremendous bet that marketing through independent oper- 
ators is the most effective way of doing business. We know it will 
not work out that way unless we maintain good relations with our 
dealers based on mutual respect and understanding. Good dealer 
relations, in our setup, are essential to the overall success of our 
company. 

But good dealer relations are not just a matter of immediate return 
to us in dollars and cents. Probably more than any other single factor, 
the dealer can make or harm the reputation of our brand name— 
and our company name—in the area he serves. 

Our present dealer relations policy at Socony Mobil has grown out 
of many years of experience and experimentation and we are still 
working on it. I should like to trace its evolution for you. 
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For many years, our company had done business with large numbers. 
of dealers and distributors and our policies with respect to them 
were pretty well understood both by them and by our own organiza- 
tion. We felt, however, that these policies should be in writing to: 
minimize still further the possibility of misunderstanding. 

In 1951, we established a distributor relations committee composed 
of headquarters marketing executives and marketing managers from 
the field. This committee was charged with studying our distributor 
policies, recommending improvements, and putting the policies in 
writing. Early in 1952, the committee submitted a nine-point policy 
which was approved by all levels of our marketing management and 
then circulated to our distributors. As far as I know, it was the first 
— statement of its type put in writing by a petroleum supplier. 

he reception which our distributors accorded: this statement was 
such that we decided to undertake a similar effort in regard to dealer 
relations. 

Our dealer relations committee, composed of executives from head- 
quarters and the field, was established in 1953 and immediately began 
a study of all aspects of dealer relations. By the end of 1954, the 
work had progressed sufficiently so that the draft of a dealer relations 
policy was circulated to all marketing managers in the field. We 
wanted the men who would be responsible for carrying out the policy 
to have a voice in formulating it. Our field managers consulted with 
a number of dealers to test the clarity and desirability of the policy. 

Early in 1955, an 11-point dealer relations policy was adopted and 
sent to all Mobil dealers. Once again, we believe we were the first to 
put such a policy in writing and cireulate it to all concerned. 

About a year later, we added three more points and these, too, were 
circulated to all dealers. A copy of the full 14-point policy is offered 
for the record. While we think it is a good policy, we are continually 
studying ways to improve it and we expect to make additional changes 
in the future. It may be useful for me to outline a few of the provi- 
sions of this policy which have particular relevance to these hearings. 

Under the orginal 11-point policy, we established a formal pro- 
gram in July 1955, under which we offer 3-year leases to dealers who 
have demonstrated their ability to manage a service station success- 
fully, and who are financially sound. Twenty percent of our lessee 
dealers already have 3-year leases, though this program has been in 
effect less than 2 years. The percentage will increase in the months 
ahead. In one of our marketing divisons whch we used to test the 
program, 50 percent of our lessee dealers now have 3-year leases. 
Every division must report to headquarters periodically on its prog- 
ress in signing these leases with dealers. This follow-through is an 
important aspect of the 3-year lease program. 

A Mobil dealer may cancel his lease agreement with us on 60 days’ 
notice. This feature of our lease agreements, incidentally, was in- 
corporated on the recommendation of the dealer relations committee. 
While the dealer may cancel on 60 days notice, we are committed to 
the lease until it expires. This is an important point: When we offer 
a 3-year lease we commit ourselves to the relationship for a period 18 
times as long as the dealer’s commitment. Even with a 1-year lease, 
our commitment is 6 times that of the dealer. 
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Our lease agreement provides for automatic renewal for a period 


equal to the original term, If there is any indication that either the 


dealer or we may not wish to renew a lease, a conference is held among 
the dealer, the salesman who serves the account, and a representative 

of district management. When the company initiates the discussion, 
the conference is held at least 90 days prior to the expiration of the 
lease. The purpose of the conference is to make sure everything pos- 
sible is done to continue the relationship on a mutually satisfactory 
basis. This feature of our policy was one of the three points added 
to the original policy on the recommendation of our dealer relations 


committee. 


Before leaving the subject of lease agreements, I should mention 
that only 7,000 dealers lease their stations from Socony Mobil. The 
other 16,000 either own the land and buildings or lease them from 
third parties. They simply sign a sales contract with us. 

U Sales another major point in our dealer relations policy, we make 
absolutely clear to every Mobil dealer that he is free to buy and 
sell our products or others and free to operate his business as he 
deems best, subject only to applicable laws and to the conditions of 
written contracts with us. 

What do these written contracts say in regard to the purchase of 
our products? As far as gasoline and motor oil are concerned, the 
dealer agrees to purchase from us only 50 percent of his estimated 
total throughput. As for tires, batteries, met automotive accessories, 
the dealer’s obligation is specifically stated to be “none.” In other 
words, he doesn’t have to purchase a single dollar’s worth of these 
items from us unless he wants to. Naturally, our salesmen try to 
sell dealers on the advantages of carrying Mobil products in addition 
to gasoline, but we know Mobil dealers carry many products offered 
by ‘competitors. We don’t keep records on this, but I estimate that 
at least 90 percent of our dealers carry some competitive brands of 
tires, batteries, accessories, and other merchandise. 

Another step resulting from a recommendation of our dealer rela- 
tions committee was the establishment of dealer panels 18 months 
ago. At these panels, district managers and dealers get together to 
discuss practical problems of mutual interest. These panels are 
highly informal and they have worked so well on a test basis that the 
dealer relations committee now has recommended similar panels for 
all our marketing districts. Before the end of the year, we expect to 
have 70 or more dealer panels—at least 1 in every marketing district. 

While we believe we have made significant progress in dealer rela- 
tions, we fully recognize that a great many difficult problems remain 
to be solved. With that in mind, our board of directors decided last 
fall that dealer and distributor relations should be the sole responsi- 
bility of a top level executive. George McDaniel, who formerly was 
general manager of our 15-State eastern marketing region, was chosen 
for the new post. His job is one of two that report. directly to me, 
the other being that of domestic marketing manager. I mention that 
simply to point up the fact that the problems of independent business- 
men who sell Mobil products are of concern to the very highest level 
of Socony Mobil management. 
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I hope I have not given you the impression that we think dealer 
relations is a one-way street with the supplying company having all 
responsibility for the solution. 

The success of a service station depends on the dealer far more than 
on any other factor, such as location or brand. Survey after survey 
has shown that the most important influence in determining what sta- 
tion a motorist will regularly patronize is the dealer—the kind of man 
he is and the type of service he gives. Good dealers are hard to come 
by and they are hard to keep. They are constantly wooed by com- 
peting suppliers—not only fully integrated companies but also inde- 
pendent refiners and thousands of wholesale distributors. Thus the 
dealer who has demonstrated his ability to run a service station suc- 
cessfully is in a very strong position. We need him more than he 
needs us, and he knows it. Ordinarily, he can pick up a competitive 
franchise practically overnight, while it may take us weeks to find a 
good man to replace him. 

We make every effort to keep good dealers. But if—after we have 
done our best to help a dealer succeed—he proves to be unqualified to 
manage a retail business, naturally we do not want to prolong our 
relationship with him. That would not be good for him or for us. 
It is no slur on a man to say that he does not have the aptitude to be 
a dealer. After all, a dealer must not only be a good salesman and an 
expert in car servicing, but he also must have a good grasp of employee 
relations, credit management, bookkeeping, etc. In short, he must 
have a flair for all those things inherent in running one’s own business. 
In addition, he must get along well with people and enjoy outside 
work. I know many men in Socony Mobil who are superb in their own 
fields, but wouldn’t last a week running a service station. We would 
be doing a dealer a great disfavor by encouraging him to remain in a 
business which does not draw on his own strongest talents. 

There are some men who have some of the qualifications to run a 
service station, but are indifferent to the needs of their customers. 
When you find such a dealer you generally find a poorly run and poorly 
kept station. The hallmark of such a station is its dirty rest rooms. 
We would be grossly negligent in our obligation to the consumer if, 
after making a maximum effort to explain the problem to the dealer 
and he did not improve, we knowingly renewed our lease agreement 
with the dealer. We would also be inflicting harm on the great ma- 
jority of Mobil dealers who are competent and conscientious. If a 
motorist suffers an unhappy experience at a Mobil station in Iowa, for 
example, it will affect his buying habits when he is in Michigan or 
Maine. 

We wish it were possible always to determine in advance how well 
a man will work out in a service station. We have a dealer selection 
procedure which helps greatly. It was developed at great expense 
with the help of an culate research organization. The research people 
interviewed hundreds of successful and unsuccessful dealers to try to 
isolate the human factors most important in determining dealer suc- 
cess. But the selection procedure is not foolproof. There are still 
mismatches, and we are constantly working on improvements in the 
procedure. We are under no illusion it will ever te perfect. 


For the man who seems to have an aptitude for the service-station 
business, our training program is designed not only to help him make 
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the most of it, if he becomes a dealer, but also to enable him to try 
service-station work before he commits himself to take over a station. 
It is our policy to offer every new Mobil dealer a training course of at 
least 2 weeks in one of our training stations, before he has put an 
money into a service station. There he learns the fundamentals of bot. 
management and service. 

Our training program, along with our other dealer-assistance pro- 
grams, is available to all Mobil dealers, including those supplied by 
distributors. 

Once a dealer takes over a Mobil service station, he can get assistance 
from our retail salesman and through the salesman from our entire 
staff of merchandising specialists whose job it is to help the dealer 
make a success of his business. Each of our salesmen has himself spent 
considerable time actually working in a station. As a matter of fact, 
the president of Socony Mobil spent his first 214 years with the com- 
pany in a service station. 

Aptitude and training are two essential elements of dealer success. 
But in addition, it is our aim that each Mobilgas outlet be so located 
in relation to local market potential that the dealer will have a good 
opportunity to develop a profitable retail business. Under our pro- 

m of area and site selection the trend has been toward fewer, more 
strategically located Mobil outlets. 

These programs, we believe, represent a sound approach to the 
problem of dealer turnover. I should like to give you a brief analysis 
of dealer turnover in Socony Mobil operations. The figures are for 
ere first year in which we compiled records for the company as 
a whole. 

Turnover among our lessee dealers due to inability to operate a 
service-station business successfully and due to dissatisfaction with the 
business for any reason was 13.5 percent. The rate for all changes in 
our leased stations—including those just mentioned and those not 
related to dissatisfaction or lack of success, such as deaths, retire- 
ments, improvements, and losses to competitive suppliers—was 23.8 
percent. Even the 23.8 percent, which includes every type of change, 
does not compare unfavorably with changes in other phases of the 
national economy. For example, total changes among all manufactur- 
ing employees in the country during 1956 were 42 percent, according 
to the Bureau of Labor Statistics. Total changes among all Socony 
Mobil employees, incidentally, were half that figure, or 21 percent. 
Like the 23.8 percent for lessee dealer changes, these percentages are 
all-inclusive. In the case of Socony Mobil they include deaths, retire- 
ments, and even separations from the payroll resulting when summer 
employees go back to school. 

When this committee conducted its hearings last year, a number of 
dealer complaints went into the record. It is likely that many of 
these complaints will be repeated this year, and perhaps new ones 
added. In an industry the size of oil marketing, with more than 
200,000 dealers involved, some misunderstanding and dissatisfac- 
titon are inevitable. 

I have no doubt that some of the complaints from dealers are 
legitimate, but at least a portion of them appear to be inspired by 
the professional leaders of a few dealer associations.. Nevertheless, 
we have made a practice in our company of studying with great care 
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the record of such hearings as you are now holding and those you 
held last year. We have even gone so far as to distribute to all our 
managers in the field a digest of the principal complaints registered 
by dealers, whether against our company or some other company. 
This is part of our program to leave no stone unturned in studying 
dealer problems, with the goal of doing everything we can to pro- 
tect and help our dealers and to achieve better mutual understan ing 
with them. 

In studying the complaints which have been brought before this 
committee, it is obvious that one problem stands out above all others 
in the minds of dealers. This is the reduction of earnings which many 
of them have suffered under price-war conditions. According to our 
analysis of the complaints made to your committee last year, and to 
the Select Committee on Small Business of the Senate, it appears 
that more than 75 percent relate to price-war problems. Naturally, 
you will hear more about the problem of gasoline retailing in price- 
war areas in several of the cities where you are planning to hold your 
field hearings. I hope you will not overlook the fact, however, that 
there are many areas in the country in which price-war conditions do 
not exist, at least not in an aggravated form. 

The point I wish to make before getting to a more detailed discus- 
sion of H. R. 425, 426, and 428, is simply this: We believe that none 
of these bills will help a dealer under price-war conditions. Rather 
than help the dealer, at least one of these bills, the so-called divorce- 
ment bill, promises only to aggravate retail price wars—the prob- 
lem with which most dealers appearing before your committee prob- 
ably will be concerned. 

Price wars are not new. Socony Mobil does not like price wars 
and is particularly concerned about their effect on its dealers. We 
are constantly studying the problem and trying to come up with some 
practical way of giving our dealers more protection. Our most re- 
cent efforts in this direction have been by “fair trading” gasoline in 
five of the States where price wars have been most acute. Whether 
this is the answer remains to be seen. 

There are a number of causes for price wars. They include such 
diverse things as margin cutting by dealers who are seeking volume, 
the entry of new sellers into the market, unbranded multipump oper- 
ations, product oversupply, etc. It has been our experience that local 
brand suppliers have been increasing their share of the market in 
most areas. To the best of my observation most national brand sup- 
pliers have been on the defensive in depressed markets. There are 
some who would have you believe that major oil companies start price 
wars because they don’t care what happens to their dealers and are 
interested only in maintaining a high-volume operation. There is 
increasing evidence to the contrary. As for Socony Mobil, we have 
never to my knowledge deliberately started a price war, but we do 
feel that we are obligated to nae rt our own Saleen when they are 
subjected to price-cutting raids by other dealers. Other suppliers 


likewise seem to be concerned about protecting their dealers. 

We have given a lot of thought to price wars, and it is our con- 
sidered opinion that legislative regulation is not the answer. We be- 
lieve that this committee can perform a valid service through the 
hearings which it has scheduled around the country. The oppor- 
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tunity thus given to air legitimate dealer complaints is a healthy one. 
Public opinion is a very powerful weapon, and it can be expected that 
any responsible supplier will, when appropriate, reexamine his prac- 
tices and ultimately take such remedial steps as are necessary. More- 
over, with impartial hearings all sides of the story can also be told. It 
should be the objective of all to seek for a better mutual understand- 
ing of each other’s problems with the hope that they can be settled 
within the industry itself rather than by legislative action. 

I would now like to address my remarks to H. R. 425, H. R. 426, 
and H. R. 428. 

H. R. 425 


This bill would give to any dealer the right to sue a producer for 
failure to act in good faith in performing or terminating any fran- 
chise with such dealer. Presumably the term “producer” would in- 
clude jobbers and distributors since by definition H. R. 425 would 
cover those who are engaged in “transporting or importing of gaso- 
line or other petroleum products.” 

The basic weakness of this bill is fully revealed in the attempted 
definition of good faith. It establishes a duty to act “in a fair and 
equitable manner” so as to guarantee freedom from coercion or in- 
timidation. Recommendation, persuasion, and argument are permis- 
sible. The boundary line between that which is permissible and that 
which is prohibited is, to say the least, difficult, if not impossible, to 
determine. A simple example will illustrate my point. Let us assume 
that a dealer has been conducting a very inferior operation at a 
particular service station location. The supplier, having received 
many complaints from the customers who have patronized the sta- 
tion, gives helpful advice to the dealer. At the same time the sup- 
plier warns that unless there is some improvement it will be neces- 
sary to cancel the lease. Query: Is the advice permissible—is the 
threat of cancellation coercion ¢ 

My company is opposed to H. R. 425 for the following additional 
reasons : 

1. The bill excepts from its coverage dealers who are either em- 
ployees or commission agents of a producer. This would stimulate a 
move toward commission or employee operation of service stations 
and would probably cause the elimination of a large number of in- 
dependent businessmen now in our industry. 

2. After the passage of a somewhat similar bill affecting the auto- 
motive industry, dealer franchise agreements in that industry were 
revised to include a multitude of specific provisions spelling out the 
manner in which the dealer must conduct his operations. This appar- 
ently is based on the assumption that the termination of a dealer’s 
franchise for the violation of a specific covenant cannot be called bad 
faith. Our dealers run their own businesses, and we are strongly 
opposed to any legislatrve enactment which will lead to encroachment 
on their independence of action. 

3. An important motivation for the passage of the Automobile 
Dealers’ Franchise Act was the fact that there were very few manu- 
facturers in that industry and the cancellation of a franchise would 
leave the dealer with no place to go. There is no parallel problem in 
our industry. The good dealer is very much in demand and can 
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usually obtain a new franchise from any one of the many suppliers, 
jobbers, and distributors in his area. 

4. The net result of this bill would be to freeze dealers in their 
present locations. It is our policy to offer our proven dealers better 
outlets as they become available. Under the threat of lawsuits, how- 
ever, we would be reluctant to discontinue our franchise agreement 
with an unqualified dealer. Thus, the law would serve primarily to 

rotect the inefficient but at the same time would penalize the efficient 
Sede by reducing the number of new opportunities open to him. It 
also would make it more difficult for new dealers to become a part of 
our industry. 

5. The law is unnecessary since adequate remedies against coercive 
tactics on the part of suppliers are already provided under existing 
law. 

H. R. 426 


This bill would prohibit a producer from selling gasoline or other 
petroleum products at retail, or owning, operating or leasing a retail 
gasoline station after a specified date. This is radical legislation 
which it is difficult to believe will be seriously entertained by this 
committee. 

The primary function of your committee, as I understand it, is to 
rotect small business. The petroleum industry is characterized b 
arge numbers of all sizes of businesses, large, intermediate and small, 

Retail dealers, of which there are several hundred thousand, are the 
most numerous. 

The first question which must be answered to your satisfaction is: 
“What would happen after divorcement to the lessee-dealers of those 
stations presently owned or leased by producers?” Obviously, many 
of these dealers will not have the means to buy their own stations— 
the value of which in some instances is well over $50,000. They would 
either lose their present locations or have new landlords of unknown 
characteristics. 

There are other equally serious complications to the problems which 
affect all individual dealers whether they lease or own their stations. 
In the judgment of those who are experienced in our industry, most of 
the producer-owned stations after rama would end up under 
some kind of common ownership, probably as a chainstore type of 
operation. The economics and the financial problems involved in the 
transfer of assets of this value lead inevitably to that conclusion. 
The service station chains which we have experienced in the past in our 
industry have been characterized by price-cutting operations. Price 
wars would, in all probability, be intensified rather than diminished. 
It may be expected that the small dealer, like the small grocer and 
butcher, would soon disappear from the scene except for scattered 
marginal outlets. 

Like H. R. 425, this bill includes in the definition of “producer” one 
engaged in the transporting of gasoline or other petroleum products. 
This, of course, would prevent jobbers and distributors from owning 
stations and thus would affect many of the small businesses which this 
committee is trying to protect. 

An extremely serious threat to all small businesses in oil market- 
ing—dealers and jobbers or distributors—is the provision contained 
in section 3 (b) of the bill which would exempt producers who are not 
engaged in selling gasoline or other petroleum products on a whole- 
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sale basis. Why this distinction is made is beyond me but, in its prac- 
tical effect, the provision acts as an inducement to producers to give up 
all dealers and jobbers or distributors, and convert their marketing 
businesses to direct retail operation. 

Some people think our Government should regulate the details of 
all business operations in this country. H. R. 426 is certainly a lon 
step in this direction insofar as the petroleum industry is concerned. 
It is such a long step that its implications should not be overlooked by 
other segments of the industry and by other industries as well. LIron- 
ically, in eliminating the producers’ interest in service stations, it 
would destroy the very thing which has given rise to the great number 
of individually owned businesses which are now found in the retail 
segment of our industry. It is this interest which has been the 
bulwark against the encroachment of chain station operations on the 
livelihood of small individual dealers. 


H. R. 428 


This bill would prohibit producers from receiving commissions 
from any manufacturer or distributor on sales of tires, batteries, or 
accessories. Like H. R. 425 and H. R. 426, the definition of producer 
would include jobbers and distributors, many of whom are currently 
receiving commissions on TBA sales. 

Socony Mobil sells TBA products to its dealers but receives no 
commissions on such sales. We are opposed to this bill, nevertheless, 
because we are convinced that petroleum suppliers serve a useful 
function in the distribution of TBA. The sale of TBA by service- 
station dealers was a gradual development which only hit its full 
stride after World War II. By then we had become convinced that 
the consumer definitely preferred the convenience of purchasing his 
gasoline, oil, and TBA requirements at the one place. We also felt 
that the addition of a TBA line rounded out the merchandizing 
effort of a service-station dealer and increased his opportunity for 
profit. It was a natural and logical development for us to under- 
take the supplying of TBA to our dealers since we had an established 
distribution system with convenient warehousing facilities and with 
salesmen making regular calls on these dealers. Most of these 
products which we now carry are our own brands, manufactured to 
our specifications. In this manner we have developed a high quality 
line of merchandise, which is supported by our company’s reputation. 

It is my belief that petroleum suppliers have earned the right to 
continue their role in the distribution of TBA. They have provided 
valuable assistance to their dealers in the promotion of better mer- 
chandising efforts, in training dealers to give better service and 
maintenance for TBA products, in providing prompt and adequate 
inventory replacement, and in offering helpful credit terms. The 
consumer unquestionably has also benefited not only in terms of more 
efficient service but also by having more responsible backing for the 
TBA products he has purchased. Many dealers like to buy more 
than one line of TBA products, and I firmly support their right to 
do so. However, a law which would prevent dealers from buying 
from their petroleum suppliers would be detrimental to their best 
interests. 













214 DISTRIBUTION PRACTICES IN THE PETROLEUM INDUSTRY 


Thank you very much for giving me this opportunity to take part 
im these hearings. 

Mr. Roosrverr. The next witnesses are Mr. Hilts and Mr. Bertch, 
I believe. 

Would you let me just identify you for the record ? 

Mr. Hints. Mr. Hilts. 

Mr. Smvon. Mr. Simon. 

Mr. Berton. Mr. Bertch. 

Mr. Roosrvertt. Would you raise your right hands, please? 

Do you solemnly swear the testimony you will give before this 
committee will be the truth, the whole truth and nothing but the 
truth, so help you God ? 

(The response was “Yes.”) 

















































TESTIMONY OF F. D. BERTCH, PRESIDENT; HARRY B. HILTS, SEC- 
RETARY; AND WILLIAM SIMON, ATTORNEY, THE EMPIRE STATE 
PETROLEUM ASSOCIATION, INC. 


Mr. Roosrvetr. Gentlemen, in order to save time, because your 
statement is rather long, the committee members think it would be 
in the best interest of time and efficiency if we take 5 minutes to read 
it, because we can read it faster than you can say it, and then any of 
us who have any questions will put our questions to you. 

And I am doing this on the assumption that the members of the 

ress have the statement, so we are not depriving any one of the mem- 

rs of the press the information which 

Mr. Smron. Mr. Chairman, before you do that, may I say two 
things? 

First, in view of your very obvious fairness in the hearing this morn- 
ing, the Empire State Petroleum Association wants to change its 
attitude toward these hearings, and we would like to cooperate with 
you just 100 percent in these hearings. 

e would like to delete from our statement all of the first page, 
after the first 2 sentences, and all of the second page, and go from 
the first 2 sentences on the first page to the third page. 

But with that, sir, we hope we can be helpful, and we would be 
grateful if you would give us some time—I am a real fast reader, and 

think I could go through it quite quickly. 

Mr. Roosevett. I am afraid, even if you read awfully fast, it would 
take a minimum of 25 to 20 minutes and we can, in fact most of us 
have read it, to be honest with you, take 5 minutes and be sure that we 
have covered the points. 

Mr. Stuon. Mr. Chairman, if I took 20 minutes to read it, and you 
are still late, we would be happy to come back in the morning. 

Mr. Roosrvett. Unfortunately, we have so many other people, Mr. 
Simon—let me put it to you this way; would you like to take 10 
minutes to summarize it, pointing out the particular high points that 
you would like to lay stress on ? 

Mr. Sruon. I do not mean to be facetious, but we spent a lot of time 
on this, and I think we have condensed it so that summarizing it would 
not be any quicker. I have had a lot of experience with people who 
start to summarize, and before you get through they take twice as long 
summarizing than if they had given you a carefully prepared state- 
ment. 
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Mr. Hosmer. I was just telling the chairman that we appreciate 
your taking a lot of time to prepare the statement, but we have an 
awful lot of things to do, to, and these hearings are dragging. 

Mr. Stmon. I will be glad to summarize it, sir. 

Mr. Roosgevetr. I think it would be helpful to us if you would, and 
then we will proceed directly to the questioning. Because the com- 
mittee is going to have the opportunity to read and digest this very 
carefully. Obviously, even if you read it to us, we still would not be 
able to read it and digest it, which we have todo. And then very few 
questions which have come to our minds, which we would like to ask 


ou. 
Mr. Sumon. Shall I summarize it first, sir? 

Mr. Roosrvett. If you would. 

Mr. Suwon. Yes, sir. 

The principal point that we would like to make, Mr. Chairman, 
is that there has been a great change in the marseang of petroleum 
products in the postwar era. Prior to World War II the average 
consumer looked upon a private brand of line as an off brand, 
and most people would not go into the so-called private brand stations 
to buy gasoline. 

In the postwar era, largely as a result of surplus refineries that 
the Government built during the war, and sold after the war to inde- 
pendent refiners, there has been a great advance in what the industry 
calls private brand stations. 

In the last 10 years they have made terrific strides, and, Congress- 
man Sheehan, in Chicago there are a great many stations that are 
private brand stations that sell 50,000, 60,000, 80,000 and 100,000 
gallons per station per month. 

There are several of them in St. Louis, and of course, California 
has a great many of them. 

The average independent service station dealer sells 10,000 or 
15,000—Mr. Brown brought out the other day something like 16,000— 
whereas these private brands are the 100,000-gallon-a-month stations. 
And in the retail end of this oil business, the small independent dealer 
is the dealer of the major oil companies. I am now talking about the 
retail end. The giants are these multipump private brand chains. 
These chains all buy at the refinery gate. They have their own 
transport trucks, and they transport it from the refinery and deliver 
it right to their own service stations. ‘There service stations are big 
enough, and their tanks are big enough, they can take the whole trans- 
port load. So they have combined the function of the jobber and 
retailer, and they enjoy both of those margins. And that is the real 
tough competition that the jobbers face today, the chain operations, 
supermarkets, if you will, who buy from the refinery bypass the jobber 
and retailer, and sell to the consumer in these 100,000-gallon-a-month 
stations. 

Now, sir, take your divorcement bill. We think its only effect would 
be to promote the chain type of gasoline stations. You would give a 
great encouragement to one man, or a group of men, or a corporation 
with funds, to go out and buy up 100 or 300 or 200 service stations, 
own their own transport trucks, buy direct from the refinery, and 
deliver it to the retail consumer. And there would be no-room left 
in that type of an economy for the independent jobber and independent 
retailer who is flying the flag of the major oil companies. 
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We think the whole existence of the jobber depends on his being 
able to buy major oil company products at the refinery and sell them 
to individual dealers who can operate one station. But if the jobber 
had to sell his stations because he could not do both, and the bill would 
not permit him to do both, or if the major oil companies had to sell 
their stations, they would be sold to chains. 

We point out in our statement that there has been some talk that, 
well, if that happens, maybe the Small Business Administration will 
loan the money to the present dealers to buy their stations, and then 
they can buy them themselves. The fact is that most of the modern 
service stations in the United States today cost from $15,000 to $150,000 
to $1 million. The fair market value would be in that neighborhood, 
and, of course, assuming the constitutional power to tell a man that 
he must sell his property to someone, it would still have to be the fair 
market value. There are almost no dealers that could afford to buy 
a station at that price, and even if the Small Business Administration 
had the funds to loan it to him, it would still have to be a reasonably 
secure loan, and most of them would not even want to put their name 
to $150,000, not even if the Government had the money to loan to 
them. And we are talking about properties worth up to $714 billion 
as the service station property. 

So on that one we say to you it would promote the chains. It might 
hurt the major oil companies a little, they would have to give up the 
retail end, but the man who would be really hurt is the jobber, who 
would be completely bypassed. 

We discussed the other bills, sir, somewhat in the same context, but 
the point we want to make as strongly as we know how is that these 
bills promote the chain stores in the retail distribution of gasoline. 
And I noticed yesterday you said that they were not introduced as 
representing your views, Mr. Chairman, but merely as a point of refer- 
ence to talk about. But the authors of the bills put a specific provision 
in them, saying that they did not apply to these chain operations, on 
their terms they would not apply, but there was a specific paragraph 
saying that nothing in this law should apply to a man who does not 
sell both at wholesale and at retail. And daretiioe: a chain operation 
with 500 stations, who bought direct from the refinery, transported 
to the stations himself, and sold to the consumer, would be in the clear, 
and that would be the roughest kind of competition that the small 
independent could have, sir. 

We urge that is not in the interest of the small jobbers and the small 
retailers, who are, in most cases, the retailers in the major oil com- 
panies. 

Sir, I would be delighted to answer any question that is raised on 
any point in the statement. 

Mr. Roosrvett. Thank you, Mr. Simon. I think you have done an 
excellent job of summarizing, and we certainly appreciate your coop- 
eration very much. 

I would reiterate what you have just said, that these pieces of legis- 
lation are simply as a point of reference from which we can study the 
problems of the industry. And you have made constructive comments 
about that. 

I have a few questions that I would like to ask you in relation to 
the statement. : 
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First, have you any figures on the number of jobbers and the size 
of jobbers that you can give us, on a nationwide basis, or in your 
particular area / - 7 

Mr. Stmon. There are 250 jobbers in the State of New York that 
belong to the Empire State Petroleum Association. 

Mr. Roosrve.t. Is that number increasing or decreasing, or holding 
steady ? 

Mr. Stmon. Mr. Hilts, for more years than I can remember, has 
been the executive secretary, Mr. Chairman, and I would like to ask 
him to answer that question. 

Mr. Hints. There are about 2,000 jobbers in the State of New York 
of a different. nature. Some of them are gasoline and fuel oil, but 
presently I would say that fuel oil now more than outweighs the gaso- 
line jobbers. Now, the fuel oil jobber is increasing. In some in- 
stances there are some new gasoline jobbers coming in, but not at the 
rate that they have in the past. 

Mr. Roosrvett. Now, are you familiar with the kind of contracts 
that the jobber has with the supplier ? 

Mr. Hints. No, sir—just in a general way. I was a jobber many 
years myself, but I am not familiar with the present day contract. 

Mr. Roosrverr. Would you be able to supply to the committee a fair 
sample of the type of contracts generally entered into between the 
supplier and the jobber ? 

Mr. Hints. Well, as a rule, Mr. Chairman, each are different con- 
tracts. I mean, they are individual contracts. 

I think you mean the standard form of contracts ? 

Mr. Roosrve.r. The standard form of contracts. 

(The document referred to will be found in the files of the sub- 
comunittee. ) 

Mr. Hits. I shall try to get you one, if it is possible. 

Mr. Roosevett. It would be of help to us, because the allegation is 
made, of course, that the supplier prevents the jobber from doing busi- 
ness with any other part of the industry, that they are exclusive con- 
tracts. Is that correct, in your opinion ¢ 

Mr. Hixts. To the brand—yes, I think that is reasonably so. 

Mr. Stwon. Mr. Chairman, may I make one comment, what I think 
is an interesting comment, on that ? 

Mr. Bertch, who is the president of the Empire State Petroleum 
Association, is himself a gasoline jobber at Webster, N. Y. He owns, 
or leases from the owners, 70 retail gasoline stations which he, in turn, 
then leases to the retail operators. 

He has 70 lessees whom he leases stations to and sells them the gaso- 
line. More than half of them have no lease with him at all. He has 
been up there for 30 or 40 years, he knows these people and they know 
him, and their only lease is his integrity. And when the dealer—we 
have talked about this at some length—when the dealer, for any rea- 
son, decides he is through being a dealer and wants to quit, he just tells 
Mr. Bertch about it, and there is nothing Mr. Bertch could do to keep 
him there, even if he had a 10-year lease, because when a man wants to 
quit, you can’t force him to stand at the pump and sell gasoline. 

By the same token, neither knows—just as long as he is selling Mr. 
Bertch’s gasoline, Mr. Bertch is going to be mighty happy to have him 
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there. And nearly half of his dealers have no written leases at all, 
each relying on the faith of the other in buying and selling gasoline. 

I think that is a significant factor. 

Mr. Roosrveit. Mr. Bertch, could I ask you, you have one supplier, 
I judge—— 

Mr. Brerrcu. Yes. 

Mr. Roosevert. And you sell nothing but his products, naturally, 
in your retail outlets? 

Mr. Brrtcu. We have both retail and wholesale, and we sell this 
one es petroleum products. 

Mr. SEVELT. Does your contract with your supplier require that 
you sell, as far as your retail distribution is concerned, only to people 
who will sell that particular brand ? 

Mr. Bertcu. I am not positive about that, but I rather think it is. 
It includes the contract for a certain area. 

I think there is another thing that would be valuable to you gentle- 
men, too, that this contract that we have covers 2 counties, for a dis- 
tance of about 75 miles along the lake, and then down about 25 miles, 
and we are the exclusive dealer, exclusive representative of this oil 
comma in this area. 

r. Roosevett. I do not know which one of you want to answer this 
uestion, but—before I get to the question, I would like to just make 
the comment that on page 6, the beginning of your paragraph 5, I must 
emphasize the fact that the birthplace of this bill did not come from 
the small business committee, it came from an individual, which in this 
case happens to be me. 

I do not want the committee to be saddled with the responsibility 
of it. 

Mr. Srwon. As I said earlier, Mr. Chairman, we take back anything 
that might be unkind, because you could not have been more fair and 
cogpemnere this morning. [Laughter.] 

r. Roosevett. All right, sir. 

Now, on page 9, in relation to the financial problem, where you 

int out anyone with $3,000 can get into this business, it is true, and 

think you have also pointed out, that it becomes increasingly, today, 
a much greater investment than the average small-business man would, 
perhaps, want to put in the kind of stations that are being developed. 

Mr. Stwon. You mean to own his own station ? 

Mr. Roosgvett. In order to own his own station. 

However, in the overall problem, there probably are instances 
where small-business men, if capital was available generally to small- 
business people, would be able to raise the amount because we are 
talking of more or less medium amounts of money in consideration of 
the general criteria of small businesses when we talk about $100,000 
or $150,000. 

So you would not oppose, would you, or say that it would not be in 
the interest of the whole economy if there could be found ways to 
provide capital for responsible people to enable them to become the 
independent and sole owner of their station ? 

Mr. Sumon. I think it would be a wonderful thing, Mr. Chairman, 
if you could put more people into business owning their own station. 
Anyone who owns his own station is going to do a better job—maybe 
not always, but on the whole—of giving service to the public and 
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trying to make a go of it. But the diffiec ulty is, you look at the new 
st ations that are being built, and each one is a little nicer and a little 
fancier and a little more expensive than the ones they built last year, 
and by and large the type of man who wants to be a servic e-station 
operator is not generally the type of man who has $30,000 or $40,000 
that he can use as a downpayment. 

And when you get a $100,000 or $150,000 station, even with financ- 
ing you would need something like $30,000 or $40,000. 

The demand for dealers is so grave that jobbers and oil companies 
are continually out looking for dealers, urging them to take on their 
stations. And there is just no shortage of opportunity for a man 
who can buy the tools and the initial inventory to get into the service- 
station business. 

But I grant you that if we could find a way that he could finance, 
not only go into the business as a dealer, but finance and buy his own 
real estate, it would certainly be an improvement. 

Mr. Roosrvetr. Now, along that same line, isn’t it also true, and 
this I want to preface by saying that I do not think the committee 
has adequate information on this point, but isn’t it also true that 
there has been too great a turnover, for whatever the reasons are, in 
the amount of eople who have come in with their $2,000 or $3,000 
and then have lost their $2,000 or $3,000, either because they were 
incompetent, they never should have been in the business in the first 
place, they never should have put up the $2,000 or $3,000, or because 
of some of the other factors which have been placed before the 
committee / 

Now, what I am actually getting at is this: Is it not bad for the 
economy to have a situation where, in essence, a man believes he can 
be an independent businessman, but where the actual functioning of 
the industry itself, as I think you have brought out in here, actually 
requires that this be a part of an employee system, employer-em- 
ployee system, and that we do a disservice to the small independent 
individual in letting him think that this is a place where he should 
risk his $2,000 or $3,000 ? 

Mr. Stmon. May I say two things on that, Mr. Chairman? 

I} think that no one would disagree, no one could disagree that the 
turnover is too high. I think there has been a great deal of misunder- 
standing as to what this turnover represents. 

In congressional committees you frequently hear people say that the 
turnover is one-third a year. But the statistics on which that is com- 
piled includes things like this: 

I might be a dealer at first in Maine, and the same company that I 
am leasing a station from has a bigger station in Maine, the dealer is 
about to move out, and I say, “How about my renting that bigger 
station”—and in the industry they call that upgrading the dealer— 
and they give me a better station. Statisticwise that is called a turn- 
over, 

Then you may have a case where Mr. Hilts and I are partners in 
a station, and we decide that we would rather separate and we are 
each going to take a station. So I keep the one we have, and he takes 
another one. Well, in the statistics in the industry that is called a 
turnover. 
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A man moves from Washington to Florida, he wants the sunshine 
down there, and he likes his company well enough so that he takes a 
station of the same company in Florida, That is called a turnover 
in the statistics. 

Now, I do not mean to indicate that there are not a lot of turnovers 
of people who are not satisfied, they are not making a good enough 
living, but I think you will find that something less than 5 percent of 
the turnover in the gasoline service-station business are dealers being 
terminated involuntarily, and 95 percent, roughly, are dealers who 
are, of their own choice, giving up the business completely or giving 
up that station. 

Now, as to the loss of his $2,000 or $3,000, I do not think that hap- 
pens very often, because when a dealer goes into a station, that $2,000 
or $3,000 represents the initial inventory of gasoline and oil and tools, 
and what have you, and I have never known of a case where, when he 
goes out of business, he cannot sell that. 

Now, frequently there is a litle dispute of what it is then worth, 
he would like to get back what he paid for it, but subject to a dispute 
of what it is worth, he will always get back substantially all of his 
investment. 

One of the difficulties, I think, is too many dealers think buying this 
$3,000 inventory is a means of getting a Job that is going to pay him 
$10,000 a year, and then he gets in and finds it is hard work. On the 
other hand, you will find a lot of dealers who started out on a shoe- 
string of capital and who now have a very good business and are 
sending their children to college and are very h: appily satisfied dealers. 

But I could not agree more that turnover is something that ought 
to be reduced. 

Mr. Roosevetr. The figure that you give of 5 percent, of course, is 
also a guess? Again, I do not think you have any better information 
than we have, do you? 

Mr. Simon. No, sir; except that I have spent most of the last 10 
years in this work, and it is a guess, purely a guess, but it is not a 
wild guess. 

Mr. Rooseverr. You think yours is a little better educated than 
ours might be? [Laughter. ] 

Mr. Srwon. I would not want to go that far. 

Mr. Roosrvett. With respect to your conclusion and the suggestion 
which you make that the committee try to find out exactly what this 
turnover is, I think the committee would be interested in that. I do 
not know where, frankly, the funds are going to come from for us to 
do that, and probably we would welcome the cooperation of all seg- 
ments of the industry in finding a way to set up an objective study 
of this whole matter, including in it objective people in the retail end 
of it, even some of the ones who complain, in order that perhaps a 
more realistic picture could be presented on the exact situation. 

We would have less controversy, it seems to me, if the industry 
would be willing to undertake to organize such a survey. I think this 
could be done without violating the antitrust laws or getting in trouble 
with the Department of Justice or the Federal Trade Commission. 

Mr. Simon. I certainly think so, and Mr. Bertch and Mr. Hilts, of 
Empire State, want to go on record as saying they would be very 
happy to cooperate in any way, Mr. Chairman, in such a survey, be- 
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cause it would be a good thing for the oil industry and for this com- 
mittee to know just what the turnover is. 

Mr. Rooseverr. Thank you. 

Mr. Brown? 

Mr. Brown. I would like to get a little more information about 
just the role the jobber plays in this industry. . 

For instance, you have testified, Mr. Bertch, that you are a jobber? 

Mr. Berrcu. Yes. F 

Mr. Brown. And that you have some 70 retail service stations; is 
that correct / 

Mr. Berton. Yes; that is what we control. We control about 70. 
We have about 60 that are ordinary dealers who we sell gasoline to. 
They own their own place, and we just sell them the product. 

Mr. Brown. Now, the 70 that you own, do you own the real estate? 

Mr. Berrcu. No; we own the control. We own about 30 and rest 
are leased. 

Mr. Brown. You own about 30? 

Mr. Berrenu. Yes. 

Mr. Brown. And that would leave some 40 that you lease? 

Mr. Berrcn. Lease; yes, sir. 

Mr. Brown. Now, how many people are employed in those 70 filling 
stations, total, would you estimate / 

Mr. Berron. Well, that is very hard to say because I would say 
that about an average of two full-time, and then there are plenty of 
part-time people in the service station who work evenings and Sunday. 

Mr. Brown. And you would employ how many in connection with 
your jobber business ¢ 

Mr. Berrcu. We have 55 people on our payroll. 

Mr. Brown. So, in other words, you, as a jobber, fall in the category 
of the small-business man ? 

Mr. Berrcnu. Oh, yes. 

Mr. Brown. Under the 500 employees ? 

Mr. Bertrcnu. Yes. 

Mr. Brown. Now, you say here in the testimony that the average 
desirable service station has a fair market value of at least $100,000. 
Now, would you say that would be the national average ? 

Mr. Sruon. May I comment on that? The figure is mine. 

One of the problems that you have here, Congressman Brown, is, 
What is a service station? And one of the reasons that you hear people 
say there are 350,000 service stations, and other people say 175,000, 
isa matter of definition. 

On the country roads you will find a restaurant or a grocery store 
with two pumps in front of it. Is that a service station? You will 
find parking lots all over town with a couple of pumps in them. 
Almost every tire shop, and I am not saying a service station that 
sells tires, but a real tire shop, has pumps along the side and sells 
gasoline. So you havea problem of definition. 

Sut the figure as used in there means a service station as distin- 
guished even from a filling station. And I think that in the indus- 
try, generally, a service station is a place that has a lubricating rack 
and a grease rack and wash bay equipped to give the motorist service, 
as distinguished from selling gasoline. 
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So that, for the purpose of this 100,000, sir, you have to consider 
only a service station that has bays for washing and greasing and oil 
change in addition to the sale of gasoline. 

Mr. Brown. Well, now, on the basis of this, and without objection 
from the Chairman, I would say in these hearings that the only really 
good figures we can go on is the number of service stations as deter- 
mined by the 1954 Census of Business Data, which means service 
stations doing over $2,500 a year volume. That would rule out the 
real small ones. 

Mr. Srmon. But, sir, you might have a restaurant that did more 
than $2,500. You take the Howard Johnson Restaurants along the 
turnpikes. I do not know whether the census includes them as a 
service station or as a restaurant. Particularly in the South, almost 
every grocery store on the highway has pumps out in front, and they 
sell gasoline. And one of the real problems of the statistics in this 
industry is knowing what you are talking about when you talk about 
a service station. 

Mr. Brown. Well, now, if a man has $100,000 invested in a service 
station, that is assuming that he owns it, roughly how much would he 
have in inventory and equipment in that same service station ? 

Mr. Berrcu. In a station that would cost $100,000, he would have 
at least $5,000 or $6,000, as a minimum. If he did a good job, he 
would probably have nearer $8,000—in a $100,000 station. 

Mr. Spon. Inventory or equipment ? 

Mr. Berrcn. Equipment and inventory. 

In other words, he would need that much money to take over a sta- 
tion of that kind. 

Unfortunately, we have no $100,000 stations. 

Mr. Brown. Well, now, assuming from this testimony that it be 
$100,000 in real estate and $6,000 or $8,000 in inventory and working 
capital, it would be a $108,000 business ? ’ 

Mr. Berrcnu. That is right. 

Mr. Brown. Now, do you assume that a man who owns only $6,000 
or $8,000 of that $108,000 business really is an independent business- 
man? 

Mr. Bertcu. I would say that he is definitely an independent busi- 
nesman, for the reason that he is leasing a $100,000 piece of property 
at.some figure, and is in business definitely by himself. 

Mr. Brown. That is the answer I wanted. 

Now, you said earlier in the testimony, and I quote this: 

We hear considerable talk by retailers about high rental rates. But the fact 
is that service station rentals average about 3 percent of the market value of 
the property compared with normal commercial rents of 10 percent or more. 

In other words, someone, either the jobber who owns the property 
or the major oil company, who either owns it or leases it from a first 
owner, is taking a licking on real estate to the tune of 7 percent a 
year. Is that correct ? 

Mr. Sron. I do not think that is quite correct, Mr. Congressman. 
But put it a different way: A man who buys real estate as an invest- 
ment intends to make a profit on it. If I had a little inheritance and 
I wanted to invest it in real estate, I would intend to make some 
profit off it, whereas, a jobber, or an oil company, that buys some real 
estate and builds a service station on it, does not intend to make a 
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profit out of that investment and is content to get a modest return on 
the capital. 

But certainly it is a very modest return on their — Mr. 
Bertch, for example, is not in the real estate business, and when be 
buys 30 pieces of real estate, if he can get interest on his money, he 
considers himself lucky. But his business is selling gasoline, and his 
objective in owning those stations is not the real estate income, but 
the gasoline that he can merchandise through those stations. 

Mr. Brown. Well, now, let’s just take a particular example. Do 
not give me the location, but just give me one instance, if you would, 
Mr. Bertch, of a piece of property “that you own and the amount that 
you have invested where there is a service station on that property. 
What did you pay for the real estate 

Mr. Suvon. Excuse me. 

Mr. Chairman, if I might give you an example, and off the record, 
I would be glad to give you the location and the details—— 

Mr. Brown. We do not need those. 

Mr. Stwon. I have in mind at the moment a service station where 
the oil company bought the property some many years ago for about 
$85,000. They have ‘leased that property to an attendant at a rental 
which produces about 3 or 4 percent on the book value of the prop- 
erty. 

Recently it was necessary to appraise the property for other pur- 
poses, and the appraisers valued the property at $200,000. Now, I 
might add that the appraiser said it was not being used for its highest 
and best value. They said, “The thing you ought to do there i is tear 
down the service station and build an apartment building.” But in 
litigation both sides agreed that that property was worth $200 ,000, 
and yet, the dealer, w ho was paying $500 a month rent for it, and the 
oil company, which had bought it prior to World War IT, had it on 
the books at well below $100,000. 

My point is that you have many service station properties, thousands 
of them throughout the country, that oil companies have owned for 
10, 15, or 20 years, and they are carried on their books at modest 
amounts and rented at modest amounts. But if you were to have 
a divorcement case, it would be valued at present-day real estate 
values. 

Mr. Brown. Forgetting divorcement for a moment—there is no such 
thing as a free lunch anywhere in this economy. If the oil companies 
are not getting adequate rental on a lease basis, then they must. sell 
their product at a high enough price to afford to own that real estate, 
or to lease it. 

Mr. Stmwon. Congressman Brown, I can go into any drug store in 
the United States and buy a Gillette razor for a price that must. repre- 
sent a small part of the cost of making that razor. But once they 
have sold me that Gillette razor, then I have to buy their blades. 

Now, I think T could stay here all day and give you examples in 
industry where it is good business to set someone up in business. If 
Tam a good merchant and I can sell automobiles or w: ashing machines 
or anything else, I can generally go to some supplier and ts ik him into 
financing my building, ¢ or warehouse, or showroom, or what have you, 
to sell his product. And I think that is the w ay American industry 
has been built. 
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Mr. Brown. Well the major oil companies, and I assume the major 
jobbers, in the country are not in the business of losing money. I 
mean, it must all come out in the wash somewhere. 

Now, let me get back to this point, and I do not want to belabor it, 
except that all over the country these days, capital to purchase real 
estate for filling stations or service stations is coming from investment 
sources, that is, individual investors who have a piece of property and 
who lease it to major oil companies. 

Now, the owner who leases to a major oil company, or in your case, 
Mr. Bertch, to you as a jobber, does he receive his income in cash or in 
so much per gallon ? ' 

Mr. Berton. I do not quite understand the question. You mean 
leasing it to us, the major oil company leasing it to us 4 

Mr. Brown. No: I mean the owner of the real estate. 

Mr. Berton. We receive, usually, on a gallonage basis with a mini- 
mum rent. 

Mr. Brown. With a minimum rent? 

Mr. Berton. Yes. 

Mr. Brown. Now, is the minimum rent this 3 or 4 percent of the 
market value, or is it the standard going rate of 8, 10, or 12 percent? 

Mr. Berrcu. Well, in our case, we have been in the business about 
35 years, and we have stations that we have had for 25 years and we 
have new stations. Our income from rent from our new stations, ac- 
cording to the value of the station, I would say, is about in the 5-per- 
cent class. I do not think we have anything less than 5. But in the 
other stations that we have had for some years, we are probably get- 
ting 10, 15 percent of our book value of our original investment in 
the stations. 

Mr. Brown. Now, are you wanting to say to a potential investor 
in the United States who has real estate, who is considering leasing 
that real estate to a major oil company or to a jobber, that their best 
hope of return is 3 to 5 percent gross a year? 

Mr. Bertcu. No; I would not say that because they would prob- 
ably get more than that. 

Mr. Brown. They would probably get more ? 

Mr. Berton. Yes. 

Mr. Brown. Now, let’s try to establish what they do get. For in- 
stance, the gentleman there took one unusual example, but let’s take 
one that you own, and how much money you have in it. You just 
pick it. 

Mr. Berrcu. Well, you want an example of one of our stations? 

Mr. Brown. Yes, sir, where you own the real estate. 

Mr. Bertcu. Well, we have a station that cost us $65,000 in Roches- 
ter. We bought it about a year and a half ago, and we were un- 
successful in getting the kind of operator we wanted for this station. 
We found the man, but he had no money. So we put him in there 
on a salary and a commission and—this is very interesting—as of 
April 1st, this year, he had accumulated enough commission to set the 
man up in business and turn the place over to him. 

Mr. Brown. Now, under your arrangements with the independent 
businessman who is operating your lease, what is your gallonage per 
month, per year, in that station ? 

Mr. Bertcu. About 200,000 gallons. 
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Mr. Brown. 200,000 gallons? 

Mr. Bertcu. A year. 

Mr. Brown. Is he paying you a rental of so much per gallon? 

Mr. Berrcu. Two and a half cents a gallon with a minimum rent of 
$350 a month. 

Mr. Brown. In other words, to translate that at the present rate, it 
would be approximately $5,000 a year gross—— 

Mr. Bertcu. Yes. 

Mr. Brown. Rental. Now, in other words, that is about 814 or 9 
percent gross return on the real estate. 

Mr. Berrcn. Yes. We pay the taxes and all the other expenses. 
But that happens to be one of our most expensive and one of our 
more profitable stations—more than some of our other stations. 

Mr. Brown. Yes, sir. Now under the terms of your purchasing 
agreement with your supplier, the refiner, you could earn more on 
that real estate, could you not, if you had a better margin of gross 
profit on your retail operation ? 

Mr. Berton. Well, naturally—how was that again ? 

Mr. Brown. You could earn more on your real estate and on your 
overall investment if you had a more favorable agreement with your 
supplier ? 

Mr. Berton. I do not just understand what you mean by a more 
favorable—— 


/ 


Mr. Brown. Roughly, you are paying 2% cents; I mean, the oper- 
ator or someone has to pay 21% cents a gallon on rental ? 

Mr. Bertcu. That is right, we sell the gasoline. 

Mr. Brown. That is one-half of what his gross gallonage profit 


is ¢ 

Mr. Berrcu. No. It was 7 cents, 714 cents. 

Mr. Brown. Seven to 71% cents? 

Mr. Berrcn. Yes. It depends upon the dealer. Some dealers get 
a higher price than other dealers. 

Mr. Brown. In other words, 214 cents of that gallonage per gallon 
goes for rent, and that leaves 414 to 5 cents for other operating ex- 
penses and profit at the retail level. Now, is 2% cents enough rent 
on your real estate for a $65,000 investment ? 

Mr. Berrcu. We are satisfied with it. 

Mr. Brown. But you would not be satisfied if you did not have 
a means of making additional money out of it, other than rent ? 

Mr. Bertcu. We would not rent that station for some other pur- 
pose other than our selling gasoline there at that price. 

Mr. Brown. With the extra 414 cents spread there, will the oper- 
ator make a decent living out of it? 

Mr. Berton. Well, he has made enough money in 2 years to take 
over the station on a commission setup. We kept some of it for our 
overhead in operating the station. 

Mr. Surenan. Will the gentleman yield at that point? 

Mr. Brown, just to inform you, if I am not mistaken, Mr. Chair- 
man, last year our testimony showed, from many witnesses before 
the committee, that with about 414 cents gross, the average gas station 
operator was very happy. 

Mr. Brown. That is what I wanted to know. 

That winds up my questioning. 
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Mr. Roosrvettr. Before I turn over to Mr. Sheehan, I did have one 
question which I forgot to ask you. 
_ On page 19, in the last paragraph, beginning with the last sentence 
it says: 

This group wants the supplying companies— 


and this group refers to the National Parts Association people, | 
think— 


prohibited from selling that equipment to their dealers at cost— 
and I emphasize the word “cost” — 


in order that their members may sell the same merchandise to these dealers at 
higher prices and with less service. These are the people, sometimes unable to 
sell tires, batteries, and accessories on a competitive basis, who want suppliers 
driven from this market so that they can be relieved of competition they now 
face. 

I do not think, Mr. Simon, you would want to say that it was fair 
competition if someone can sell at cost, would you? 

Mr. Sron. Well, sir, one of the problenis that you have in life 
depends on which side of the coin you look; depending which side of 
the coin you look, you may get a completely different approach. 
This committee has an unending line of people telling them that the 
major oil companies and the jobbers do not do enough for their 
dealers. Now here is a group that are saying that they are doing too 
much for their dealers. 

Mr. Roosevetr. No, but I am interested in this particular thing 
this competition that you decry, you say cannot be carried on a com- 
petitive basis against someone who is delivering something at cost. 

When you made your previous example of the razor and piece of 
shaving equipment, that was all carried out by the same company, So 
it was "perfectly proper for them if they wanted to put out an item 
at a loss in order to get greater volume, and then one where they 
could make more money, but this is not in the same field. 

Mr. Suwon. Let me give you an example of what we are talking 
about. You may not think it is appropriate, but this is what happens. 

One of the things that is a great advantage to a service-station 
dealer today is a machine called a wheel balancer. I do not know 
enough about automobiles to explain it, but, apparently, a service- 
station dealer can make money testing wheels with these wheel bal- 
ancers. They cost about $600. Some oil companies think that it is 
helpful to their dealers for the oil company to go and buy 1,000 of 
them and get the wholesale price and then resell them to their dealer 
at their cost. The oil company is not in the business of selling wheel 
balancers, they are doing it purely as a seryice to their dealers. 

Another thing that some oil companies do is buy uniforms for their 
dealers and they buy them in big quantities and get a lower price, and 
turn them over to their dealers at cost. Now I grant you, sir, that 
every time an oil company puts up electric signs or sells uniforms at 
cost, or sells the wheel balancers at cost, they are depriving some other 
businessman of selling that same item to that same dealer at a profit. 
But, at the same time, if we are going to be concerned that these 
service-station dealers be able to make a profit out of the service- 
station operation, I think it is in the interest of the dealer, that is, the 
service-station dealer, that he get the advantages which his supplying 
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company can give to him on the quantity purchases of uniforms, or 
wheel balancers, or what have you. 

And I confess, sir, that does hurt the fellow who is selling wheel 
balancers. But you just cannot help both of them. 

Mr. Roosevett. I am glad you stated that, because if we carried out 
that all over the industry, you would end up, of course, by having just 
large concerns that were able, through mass purchasing, to get every- 
thing at the lowest possible basis, and then justify it because the con- 
sumer got it at the lowest possible cost to him. Now, that may be 
what is the best thing for the economy. That is something that cer- 
tainly we want to give a lot of thought to. 

But I just want to point out that, as you said, this does result in a 
form of competition to certain small-business people, which is going 
to be very difficult to overcome, if it is—— 

Mr. Stmon. That is exactly, Mr. Chairman, the basis of all the 
cooperatives in the country, the farm cooperatives and other coopera- 
tives, that permit a group of people to get together and buy, and I am 
sure the oil companies would be very hap y to start buying uniforms 
and wheel balancers and what have you, for their dealers. 

And it would help somebody else, but it would make it a lot harder 
for the dealer to make a living. 

And while some people who come before you might not agree, the 
suppliers, the jobbers, and the major oil companies, are interested in 
their dealers being prosperous because a prosperous dealer is a happy 
dealer, and a happy dealer is a good dealer. 

Mr. Roosrvenr. I think I should at this time say that the committee 
will give, at some future time, the opportunity to the parts association 
people, and the parts people, and put their points of view before us 
because I think in fairness we ought to hear their side of it too. 

Mr. Srton. You also have the : situation, Mr. Chairman, when you 
give the man who is selling something a higher profit, you make the 
customer, whoever he may be, whether it is a housewife or a motorist, 
or anybody else, pay a higher price. And you always have the tug 
of war of which the oil industry certainly knew firsthand about in the 
last 3 months where they were catching the devil on one side because 
the prices were too low and the dealers were not getting a geod enough 
margin, and catching the devil on the other side because other people 
were complaining they had raised the price too high. And you always 
have that problem when you are talking about price. 

Mr. Rooseverr. Mr. Sheehan. 

Mr. SuHeewan. Mr. Simon, the Empire State Petroleum Association, 
is that primarily an association of gasoline dealers—does that take 
in everything, fuel, oil and gasoline and related items ? 

Mr. Hirzs. Fuel oil and gasoline. 

Mr. Surenan. And those are the number you stated you had 
approximately 250 members—— 

Mr. Hixrs. About 275. 

Mr. SuHeewan. Out of approximately 2,000 jobbers ? 

Mr. Hints. That is right. 

Mr. Surenan. What percentage, would you say, of the distribution, 
total distribution in New York City by jobbers your association 
represents ¢ 
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Mr. Hixrs. It would be rather difficult, Mr. Sheehan, to give you 
a figure. In fuel oil, the jobber and the jobbers in New York State 
account for about 90 percent of the total distribution, the major com- 
panies about 10 percent. 

As near as we can figure on gasoline, we probably sell somewhere in 
the neighborhood of about 25 or 30 percent of taxable gasoline—— 

Mr. Srvon. I think Congressman Sheehan’s question was of the 
gasoline sold by jobbers 

Mr. Hints. Yes; I was getting there. 

Now how you can break that down to our membership, the propor- 
tion that our membership sells of those two percentages, I just could 
not tell you. We do not have any such figure. 

Mr. Surenan. Would you have an educated guess—or even if it 
is uneducated ? 

Mr. Hiz71s. Oh, in fuel oil I would say that our membership prob- 
ably sells 50 percent of the fuel oil sold and maybe 10 to 12 percent, 
maybe 15 percent of the gasoline sold in the State by jobbers. 

Mr. Sueenan. That is what I am talking about, just by jobbers. 

Mr. Hints. Yes. 

Did you understand me to say that less than 90 percent—I see what 
you mean. I was talking about of the percentage. I would say that 
maybe in gasoline that of the 25 to 30 percent our membership would 
be responsible for about 15 percent of that. 

Mr. SuHeenan. That is the point I am trying to get, however, if 
he will be responsible for about 15 percent of that, that is the point 
I am trying to get because I know we on the committee up here, 
listening to so-called industry associations, have a devil of a time 
finding out what percentage of an industry their membership repre- 
sents—I know Mr. Roosevelt and I have talked it over—maybe we 
should have only the actual operators on the stand rather than the 
associations. 

Mr. Hits. There is one other point I want to make for the bene- 
fit of the committee. I mentioned a total of 2,000 gasoline and fuel 
oil jobbers in the State, and we only have about 275. We have a very 
strict membership application. In order to be a member of the Em- 
pire State’ Petroleum Association a man must own a bulk plant. In 
other words, the bulk plant is a community of interest that we center 
around. Every jobber in the State does not have a bulk plant, he 
may go into someone else’s plant—— 

Mr. Surenan. He may go into other majors and pick up gasoline? 

Mr. Hixrs. That is right, or he may come into one of ours. 

Mr. Sueenan. In other words, your association then is comprised 
of people who either through rail or river traffic 

Mr. Hixts. That is right. We seek our centering around the bulk 
plant, however, we think by centering around the bulk plant are you 
in the business with all the grief, in other words, you must transport 
your product out through the plant, store it, take your evaporation 
losses, temperature losses, and then cart it on out, sell it, and collect 
for it. 

Mr. SHeenan. Well, the reason that I am bringing up this line of 
questioning is, you gentlemen I am sure realize that we are not a 
legislative committtee, we are not hearing testimony on these bills in 
the sense that we are going to make the recommendation because they 
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are before other committees, but one of the reasons we are here, I am 
assuming from what I know from speaking with the chairman on these 
bills, it gives us and our committee an insight into the problems which 
you fellows give us by testimony. 
' And like ‘yourself I am concerned that maybe with a bill of di- 
vorcement, although it might have good points, it might have many 
evils. And we cert: uinly do not w ant, say, have one segment of an in- 
dustry and then throw out the jobbers and other people. And that 
is the reason we have to find these things out through congressional 
eae. 

Now, I do understand that sometimes—the situation is growing in 
the industry—that these stations to which Mr. Bertch was referring 
and Mr. Simon, the big stations, that the so-called jobbers who 
would sell or own these stations are beginning to be offshoots or are 
being controlled by the large oil companies. 

Is that a trend in the industry ¢ Q 

Mr. Hints. You are talking about the unbranded station, the big 
multistation, big station that is on its own ? 

Mr. Sueenan. Right. 

Mr. Hints. No; I would not say that. I think most of them obtain 
their products from independent refiners or through a terminal op- 
erator. You see, along the eastern seaboard we have no independent 
refiners. Or they get them through a terminal operator, maybe a 
cargo buyer, in the gulf. 

Mr. Sueewan. Let me put the question, then, to Mr. Bertch, who 
is the operating end of the business. 

Do you find any competition to your type of operation coming from 
competitors of yours who are wholly owned or wholly controlled 
through a subsidiary ownership of the major oil companies? 

Mr. Bertrcu. This applies to our locality only, probably, because I 
do not know anything about the rest of the State. 

Mr. SHeenan. That is all I want to speak about, your own com- 
petitors. 

Mr. Berrcu. But our worst competition today is the fellow who 
gets out and builds a station and cuts the price anywhere from 2 or 4 
cents a gallon, or even 5 cents a gallon, and gets his gasoline direct 
from a refinery. 

Mr. SuHeenan. Was that under a brand name? 

Mr. Bertcu. No; under a name that he picks out as a private brand 
for himself. 

I was interested in the figures that Mr. Simon mentioned about 
from 60 to 100,000 gallons a month. We have one about 3 miles out 
of Rochester, on route 15, that does 300,000 gallons a month. 

Mr. Surenan. That is an exception, though? 

Mr. Bertcu. That is an exception. 

Mr. Surenan. In your experience in selling gasoline to stations and 
controlling or leasing stations over many years—Mr. Simon brought 
out the fact that the Senate Small Business Committee study of the 
gasoline pricing in New Jersey stated that the average retail dealer 
sells about 10,000 gallons of gasoline per station, per month—how 
does that range w ith your experience of the monthly sales? 

Mr. Berrcn. I think that in Rochester they do a little more than 
that, but outside of the city, that is about right. And we have some 
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small stations, like the grocery stores and places like hardware stores, 
that probably do 40,000 or 50,000 gallons a year. 

Mr. SHEEHAN. Now, as I " understand your particular setup, you 
distribute gasoline to the service stations, many of which you own the 
real estate, but you lease the stations as such ? 

Mr. Berrcu. Yes. 

Mr. SuHeenan. Now, do you have anything to do with their TBA 
items ¢ 

Mr. Bertcu. We handle TBA products. Some of them buy from 
us and some of them don’t. We feel we have as good a sales force as 
competition, and we feel that our salesmen should be able to sell them 
our accessories, and tires and batteries, as well as someone else. But, 
naturally, we cannot do it all. 

Mr. Sueenan. Well, in your lease agreements with the station op- 
erators, do they sign any type of a lease agreement with you, agr ecing 
to handle only your products that you are selling, the TBA products? 

Mr. Berton. No. Our contracts with our dealers have only petro- 
leum products—only gasoline. It does not even mention motor oil. 

Mr. SurenHan. You have a standard contract form? 

Mr. Brerrcu. Yes. 

Mr. SuHeenan. Would you be kind enough—with your permission, 
Mr. Chairman—to submit one for the record ? 

Mr. Berrou. Yes; I would be glad to mail you one. 

(The document referred to will be found in the files of the subcom- 
mittee. ) 

Mr. Surenan. Thank you. 

In other words, you are able to run your own type of business, I 
assume, successfully, without forcing the man to buy your TBA items; 
is that right ? 

Mr. Berrcn. We feel we are; yes. We do not force them. We do 
a pretty good job on it, too. 

Mr. SuHeenan. Well, would you feel that the industry, generally, 
could adopt such a provision and still be successful, as far as the filling- 
station operator is concerned ? 

Mr. Bertcu. I am not quite sure of what policy you mean, 

Mr. Sueenan. Well, there has been testimony brought out here 
during the last 2 years that many times certain of the oil company 
majors have exclusive agreements with the dealer that he can only 
handle the TBA items that they sell to him. 

In other words, the point I am trying to settle in my own mind is 
that it is not necessary for the successful operation of the major oil 
company, or the individual station, that he has to be confined only to 
certain TBA branded items ? 

Mr. Stmon. Congressman Sheehan, on that, in the Standard Oil of 

California case the Supreme Court held that such a contract was 
ae ful. And I would be very much surprised if today there are 
any such contracts. If there are, you have a Supreme Court case that 
would not be helpful to the people who have such a contract. 

Mr. Sueenan. Well, Mr. Simon, our testimony over the last 2 
years shows many witnesses who testified before our committee under 
oath that they had to buy their TBA items from the station. 

Sure, maybe it was not specifically in the contract, but as many 
small retail dealers pointed out, if they did not buy the certain batter V5 
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and they testified before our committee—isn’t this right, Mr. Roose- 
velt—— 

Mr. Roosrveir. Quite right. 

Mr. Suernan (continuing). They would have to hide off-brand 
batteries because they would be in trouble—there is always the 30-day 
cancellation. 

And that is the problem our committee is concerned with, we want 
to protect, where we can, the small business. 

Mr. Srwon. I would think, if the jobber or supplier company has 
a good or better product at as low or a lower price, with as good or 
better service than their ¢ ompetitors, that they would get a fair share 
of that business. And if their product and their price rand their serv- 
ice is not as good, there is no reason they should get the business. 

Mr. Sueenan. However, let’s say the X oil company puts out a X 
brand of oil. If the filling station operator carries a Y brand, he 
frequently finds, according to the testimony before this committee, 
he is in trouble with the X brand company they do not get any com- 
mission on the Y brand merchandise, but they do on their own brand of 
merchandise. 

Mr. Sruon. Of course, if such a thing exists, it is obviously im- 
proper. 

I think there are two factors you have to consider. Frequently, the 
easiest. way for a service-station dealer to get rid of a salesman whom 
he doesn’t want to buy from anyway, is to tell him something such 
as, “Well, my supplier won't let me buy from you.” That may not 
be the case, but that is an easy way to get rid of a salesman. But 
certainly, the supplying company is not ‘entitled to the business un- 
less they can sell it on its merits. 

Mr. SueenHan. Well, Mr. Simon, we have had many cases before 
our committee where the gentlemen testified that they were forced to 
buy TBA items. Isn’t that right, Mr. Chairman ? 

Mr. Roosrvett. The record is full of it. 

Mr. Hirts. There is one thing I would like a all to your atten- 
tion, Mr. Sheehan, and you will probably hear from one of these 
people, they will probably be before you, but this company has its 
vice president write every new dealer and every new lessee that be- 
comes associated with this company a letter telling them that under 
no circumstances is he required to buy their TB: \ products.. They 
hope he will have a good line of TB. \, and they think theirs is good, 
but under no circumstances is he required to buy it from them. 

And I think that is getting to be more and more every day in the 
business because of the California case. 

Mr. Suernan. Well, the only concluding question T could put to 
you is, and Mr. Simon put it right on the line when he said in his 
conclusion : 

The most transparent myth in commerce today is the claim that a third of 
the service-station dealers are forced out of business every year. 

And I know our committee has had quite a problem to try and 
find out just what is the exact situation. We do know a lot of service 
stations change hands, but we also know that there are a great many 
successful station operators. But, unfortunately for our committee, 
I might say, during the last 2 years practically all of our testimony 
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has been from the gentlemen who have been forced out of business 
or who have not been able to make the grade. 

I sometimes think that maybe we should use that subpena power 
to bring in some of the successful fellows, so that we could get the 
whole picture. 

So if you could suggest any way in which we could get, as you 
say, a summary of the industry as a whole, I know we w ould like it 
because we just cannot see the whole picture at the present time. 

Mr. Sion. Congressman Sheehan, we would be happy to under- 
take to get in touch with jobber groups in the States that you are 
going to hold hearings to have them give you the names of what 
they “would consider a fair cross-section of retail dealers in that com- 
munity who would be willing to come to your hearings. Because the 
only ones who volunteer and tell you they want to come are nor- 
mally the people who have a complaint. 

But we think, maybe not in all the cities you are going to, but cer- 
tainly in a fair share of them, we could get the local jobber groups— 
and I am sure Otis Ellis would be happy to help in that respect—to 
get dealers in those cities who do not have a complaint to come in and 
tell you what their life is like. 

Mr. Surenan. I know for myself, Mr. Chairman, I would like to 
get some of that testimony. 

Mr. Roosrvert. We would be very glad to get such a list and would 
appreciate if we could have it. 

Mr. Hosmer ? 

Mr. Hosmer. I think you have done an excellent job. You kind 
of got over what you wanted to without reading that statement, 
didn't you? 

Mr. Srtmon. Thank you, sir. 

Mr. Hosmer. It was an excellent statement. 

Mr. Chairman, if you do not intend to do so already, I would ask 
unanimous consent that these various statements that have been sub- 
mitted be printed in the record as though read. 

That is all. 

Mr. Roosevett. Mr. Nellis? 

Mr. Neus. Mr. Bertch, may I ask you a few questions? 

How many years have you been doing business with your present 
supplier ? 

Mr. Berrcn. Our present supplier now around 40 years. Our 
previous supplier about 18. 

Mr. Newuis. Do you have a contract or an agreement with your 
present supplier ? 

Mr. Bertcu. Yes. 

Mr. Neus. Would you, without disclosing any price or margin 
or other specific confidential information, be willing to submit a copy 
of that contract to us? 

Mr. Bertrcu. We haven't a copy of that kind of contract. Whether 
IT can get one from any supplier to give you, or not, I do not know. 
All we have is our copy of our contract. 

Mr. Neus. Would you make a copy of it eliminating any material 
that you think may be confidential to your business? 

Mr. Bertcn. I see no objection to it. 

Mr. Nexis. Would you do that the same with respect to any TBA 
agreement that you might have? 
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Mr. Berrcu. We have no TBA agreement. 

Mr. Newiis. None at all? Do you buy all your TBA on open 
market ? 

Mr. Berrcu. We buy most of it from our petroleum supplier, but 
not all of it. We probably buy about the same percentage, take for 
instance tires, from our supplier as our dealers buy from | us, because 
we have some dealers that want something special, and so we buy it 
from some other tire company. 

Mr. Newuts. Do you have any agreement with your supplier other 
than those covering petroleum products ? 

Mr. Berrer. That is all. 

Mr. Neus. Just that. And that agreement, I take it, requires you 
to procure their petroleum products exclusively, is that right? 

Mr. Berrou. I am not positive, but I rather think it does. 

Mr. Stwon. Mr. Nellis, on that, could we wait until he gives it to 
you, and whatever it provides for, you could then put it in the record ? 
Mr. Netuis. Yes; I was just inquiring as to his memory on that. 

Mr. Simon. He is not sure on that, and rather than have the record 
inaccurate, it would be better if we get it through the contract, and it 
will show what it is. 

Mr. Netuts. Do you buy any petroleum products from any one other 
than the supplier with whom you have this contract? 

Mr. Berron. Yes. 

Mr. Nexus. One or more? 

Mr. Berrcu. Considerable. I will count them up. 

Mr. Neruis. I was just interested in the number. 

Mr. Berrcu. At least three other suppliers. 

Mr. Nevuis. Three other suppliers? 

Mr. Berrcs. Yes. That brings up the thought, evidently our con- 
tract is not an exclusive contract. If it is, they have said nothing to 
us about it, because they know we buy other petroleum products from 
these other people. 

Mr. Neturs. Mr. Simon, in response to the chairman’s question about 
below-cost selling, or the situation in which a major oil company, or 
any oil company, supplies automotive equipment to a service-station 
dealer, I believe you indicated that that is a situation in which the 
service-station dealer is doing better by getting that equipment free 
than he would be by buying it elsewhere. 

Mr. Smron. I do not think the chairman was referring to below- 
cost selling, and certainly, I wasn’t. But talking only about the situa- 
tion where a supplier buys, as a service or courtesy to its customers, 
an unrelated commodity and then, in effect, acts as a co-op buying 
something for their dealers and turning it over at cost and not intend- 
ing and not making a profit on it. 

Mr. Neruis. In that instance, I think you indieated that it was some- 
thing which was helping the service-station operator. 

Mr. Stmon. There could not be any question about it, it helps him 
if he could buy it cheaper that way than by buying it somewhere else. 

Mr. Nexxis. What effect has that on the consumer? In other w ords, 
what is your opinion, if service-station operators had to buy from 
small-equipment wholesalers, as to what that would do to the price 
of gasoline to the consumer ¢ 
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Mr. Stmon. Bear in mind, first, we are not talking about the prod- 
ucts which the dealer buys for resale, but rather, things like tools and 
uniforms which are a part of his trade equipment. But I think inher- 
ently the lower price the dealer pays for anything, from electric lights 
on down, the greater opportunity there is to sell to the consumer at a 
lower price. 

iat conversely, the higher price he has to pay for anything, the 
need exists for a higher consumer price. 

Mr. Neuuts. Then you would agree that within boundaries the 
consumer is benefited by lower prices in this regard ? 

Mr. Soon. Well, I am always wondering what is behind the ques- 
tion. I cannot conceive of any consumer w ho would not think he was 
better off if he could buy at a lower price. 

Mr. Nexus. I will simply state what I had in mind. 

You started your statement by saying that your major competition 
came from the private, unbranded operators. And it is a fact, is it 
not, that they sell to the consumer at a lower price than probably the 
majority of all other station operators / 

Mr. Simon. Yes. The principal reason for that is—we will make 
it something that I personally know ee about—when it snows 
in W ashington, you cannot drive your car without chains. My wife - 

calls the local service-station dealer, fe he comes out and puts her 
dleaitte on. And when the spark plugs are not working, he comes out 
with his truck and fixes them. 

The type of station we are talking about, this mass distribution 
fellow, has 15 or 16 pumps, and he gives no service at all. I know of 
one such chain where they tell me that the owners would fire an at- 
tendant who put air in a woman’s tires, because they do not want the 
runway blocked—*Get him in and sell him gasoline, and get him out. 

The average service-station dealer has as his greatest selling asset 
the service he gives his consumers. The other people sell largely on 
price. But while my wife would never go to this low-cost “fellow 
because she wants to get her tire chains put on in the winter, there 
isn’t any question but what his prosperity in growth puts a ceiling 
on the prices of the high-cost operator, the man who gives these 
services. 

The low-cost operator's price is certainly a ceiling on the high-cost 
operator’s price. 

Mr. Neus. Are you aware of the information received by the sub- 
committee in its informal meetings with the industry to the effect that 
the gas in the unbranded, private operator's pump is frequently the 
same e gasoline that is to be found at a higher-price, so-called, service- 
station operator’s place of business / 

Mr. Srmon. I am certainly aware of the fact that frequently it is of 
equal quality. As I said earlier in my summary of my statement, 
many of the refineries that the Government built during the war, 
which are first-class refineries, were sold to independent refiners after 
the war, and are now making gasoline which is just as good as the 
house brand gasoline of most companies, if not all companies, which 
is being sold to these private brand operators at substantially lower 
prices. 

Mr. Nevis. Are there any independent refiners making sales to 
your jobber members in New York State ? 
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Mr. Suwon. To a relatively small extent, but most of these jobbers 
are the jobbers of a brand supplier. 

Mr. Newuis. That is all, Mr. Chairman. 

Mr. Roosrvetr. Mr. Brown ¢ 

Mr. Brown. Mr. Bertch, you say you went into the wholesaling 
business, jobber business, some 22 years ago ¢ 

Mr. Berrcu. About 35 years ago. 

Mr. Brown. Thirty-five years ago. Were you prior to that time a 
service-station operator ¢ 

Mr. Berrcu. No. 

Mr. Brown. What business were you in prior to that time, Mr. 
Bertch ? 

Mr. Bertrcu. Well, quite a different business. 

Mr. Rooseveir. You do not have to answer it, if you do not want to. 
| Laughter. | 

Mr. Berrcu. I would be very glad to answer. I was special repre- 
sentative for the Federal Match Co. 

Mr. Brown. Did you purchase a going business or start a new 
business / 

Mr. Berrcu. No: I went to work for the owner of a company. 

Mr. Brown. Now for 18 years, you handled what name brand as a 
jobber ¢ 

Mr. Bertrcu. Esso. 

Mr. Brown. Now at the end of the 18-year period, how many of the 
stations that you were serving did you own 4 

Mr. Berrcu. Well, I would say 25. 

Mr. Brown. Twenty-five percent or—— 

Mr. Berrcn. About 25, because we own about 30 now and we have 
bought 5 new ones. 

Mr. Brown. Now, at the end of 18 years, you decided to change 
brands / 

Mr. Berrcn. Yes. 

Mr. Brown. And you took on what brand ? 

Mr. Berrcu. Cities Service. 

Mr. Brown. Cities Service. Now would you have been reluctant 
to change brands if you had not owned some 25 stations ? 

Mr. Berrcu. I would say that if I did not have some control over 
the stations, I would have hesitated. 

Mr. Brown. In other words, in the sense- 

Mr. Berrcu. Either a contract with dealers or leased, or owned. 

Mr. Brown. In other words, in the sense that a jobber is independ- 
ent, that means independent to change suppliers, he is independent 
only if he owns or controls a considerable portion of his stations; is 
that correct ? 

Mr. Berrcn. That is correct, if he owns them he is more inde- 
pendent than he would be otherwise. He can change if he does not. 
own them, too, if he wants to, if he is an independent and wants to 
change. It is not necessary to own, but it is better if you do own or 
control stations. 

Mr. Brown. Now, I would like to ask Mr. Simon one question here. 
You have had a long association with independent jobbers in the 
petroleum industry ¢ 
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Mr. Stwon. Well, I have had a long association in the oil business, 
and I think in all branches of it, sir. 

Mr. Brown. How do most people get into the small business that 
we call petroleum jobbing? Do they grow into it from a retail setup 
for 

Mr. Smon. Historically, Congressman Brown, the jobber started 
out asa retailer. First, he had one station—Now, I am sure you will 
find plenty of exceptions to what I am saying, but the general rule is 
that he started out with one station, and then he had two stations, and 
then he found a fellow down the street who will buy from him and he 
grew. Originally, or in the early days, they would operate these sta- 
tions themselv es, and it is only after they get to be big enough that they 
do not want to be bothered and—and I do not mean not bothered, in 
the technical sense, with the retailer operation—and they would lease 
them out. But I think most of the men who are jobbers today started 
out as retailers. 

Mr. Brown. And finally when they controlled enough operating 
stations, they were in a position to go into the jobbing business, is that 
correct ? 

Mr. Stmon. Well, I am not trying to deal in semantics, but words 
like “control” and “independent” are all relative. Sometimes I think 
I am independent, and then somebody calls my attention to the fact 
that Iam not. And certainly people who are in Congress know that 
you have 200,000 constituents back home, so nobody is wholly inde- 
pendent. But aman can become a jobber only if he has a bulk plant, 
the trucks, that is, tank wagons, to deliver the product from his bulk 
plant to his station, or transports to go and get at the refinery and 
deliver it to the station, and enough customers and volume to make it 
worth while for him to go in that business. 

Mr. Brown. But did you not, in fact, state it in reverse, that if he 
has enough customers, he can then get the bulk plants and so forth to 
go into business ? 

Mr. Srwon. Yes, sir. It would be economical foolishness for the 
man to buy the bulk plants and trucks before he has the customers. 

Mr. Brown. And his only opportunity to get customers is either to 
have control over enough of them, own the real estate, or own the 
inventories and so forth, or enough of them, or to have certain in- 
dependent, unbranded dealers in the area that he might solicit and sell, 
their taking on his particular brand. 

Mr. Sraon. One of the problems that you have there, sir, is this: 
If I were to start in business in Washington tomorrow as a jobber, 
and I started pounding the pavements, calling on dealers, I might 
sell one dealer the first day, and the second week I might sell a second 
one. But it would take me quite a long time to sell enough dealers to 
convert from their present suppliers to me. You hear of a lot of 
unhappy dealers, but I do not think that there are enough of them 
that are unhappy so that I could convert enough in a 90-day period to 
put me in business. So that if I wanted to start in business tomorrow 
as a jobber, I would have to rely on some other means than merely 
pounding the pavements, trying to call on existing dealers to convert 
tome. There are many ways to do it but, of course, the quickest way 
would be to try and finance putting 20 stations in this town, and then 
I would have a nucleus to start from. It would then be easier to hire 
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a salesman who could go and pick up other business. But you have to 
start somewhere. 

Mr. Brown. Well, does the average jobber own operating control 
of 50 percent of the stations he serves ¢ 

Mr. Srmon. Well, one of the difficulties with that is that there are 
many jobbers who do not have more than 8 or 10 stations that they 
serve. Jobbers, particularly in the rural communities, are a coal 
company, that when stopped burning coal at home, took on oil with 
the coal business and ice business, and some other businesses, so that 
you have many of them who are relatively small, 10, 12, 15, 20 cus- 
tomers. And if that fellow has 5 or 6 stations, or 8 or 10, he may have 
a disproportionate amount, but I would think that 

Mr. Brown. Well, in your experience, does the average jobber own 
operating control of 50 percent ? 

Mr. Stmon. No, sir. I would think 20 percent would be a guess. 

Mr. Hits. I would say maybe 15 or 20 percent. 

Mr. Brown. 15 to 20 percent. 

Mr. Stmon. You would have a higher percentage, sir, in the small 
operation. And then, again, you might have a small operation where 
the jobber did not have any. 

Mr. Rooseve.tt. Mr. Bertch, one last question, and if you do not 
want to answer this, if it would be harmful, why let me know. 

Do you sell any of the products of Cities Service to unbranded 
stations ? 

Mr. Brerron. No. 

Mr. Roosrvetr. Thank you very much, gentlemen. 

Mr. Berrcnu. I might state, just for the record, we have had plenty 
of opportunity, with these other stations that I mentioned springing 
up, two of them in our area in the last year, and a very wealthy man 
came to us and wanted to know if he could supply us with gasoline to 
run a cut-rate station, and we did not feel in the best interests of our 
business to do that. 

Mr. Roosrvetr. Isee. Thank you very much. 

(The statement of the Empire State Petroleum Association, Inc., by 
Mr. Bertch, Mr. Hilts, and Mr. Simon, is as follows :) 


STATEMENT FOR EMPIRE STATE PETROLEUM ASSOCIATION, INc., By F. D. BertcH, 
Its PRESIDENT, Harry B. HILts, ITs SECRETARY, AND WILLIAM SIMON, ITs 
ATTORNEY 


It frequently appears that the small-business man has nothing to fear so 
much as the well-intentioned (or otherwise) assistance of those who profess to 
be his best friends. There are those who would force their pet cures for exist- 
ing maladies on the independent petroleum distributor, even if the patient will 
not survive the remedy. 


I, THE FUNCTION OF THESE HEARINGS 


This committee is, of course, not a legislative committee and therefore these 
hearings cannot be considered legislative hearings on the Roosevelt bills. To 
a material extent they will duplicate any hearings that may be held by the 
Committee on the Judiciary to which the bills have been referred. 

Presumably the widespread issuance of subpenas to jobber groups that have 
not indicated enthusiasm for the bills is to discourage them from publicly taking 
a position in opposition to their enactment. 
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II. CHANGING PATTERN OF RETAIL GASOLINE DISTRIBUTION 


Briefly we would like to call to your attention some elementary facts about 
current gasoline distribution that have radically altered the retail market in the 
postwar era. Your attention is directed to the fact that at the retail level the 
real small-business men are generally dealers and jobbers of the so-called major 
oil companies. At the retail level the big-business men, the giants, are the large 
chains of private-brand gasoline supermarkets, single chains owning and operat- 
ing through salaried employees 300, 400, and even 500 stations in a wide 
geographic area. 

The Senate Small Business Committee study of gasoline pricing in New Jer- 
sey shows that the average retail dealer of the major oil companies sells about 
10,000 gallons of gasoline per station per month. This compares with sales of 
private-brand chain outlets averaging 60,000 and 80,000 gallons per station per 
month, with many of these private-brand dealers having sales exceeding 100,000 
gallons per station per month. 

Insofar as this problem is concerned, the comparison of large integrated oil 
companies with the relatively smaller private-brand chains is largely irrelevant 
and obscures the fact that at the retail level the small-business men are the 
dealers of major oil companies and their jobbers. 

A very great number of independent petroleum jobbers distribute the branded 
products of major oil companies. So long as retail dealers sell gasoline and 
prosper so will the jobbers who supply them—and necessarily their supplying 
oil companies. But a cutback in the sale of gasoline by the so-called major oil 
companies is only a reflection of a decline in sales by the independent jobbers 
and independent small retailers who market their goods. 

In the postwar period there has been a great increase in the number of in- 
dependent chain marketers and a tremendous rise in the volume of their sales. 
There are now a substantial number of these independent chains, unknown prior 
to World War II, who market over areas as large as 15 to 25 States. In some 
communities they are the primary marketer. Before World War II, the un- 
branded gasoline dealer was generally considered to be marketing an inferior 
product. 

In the postwar era private brands have acheieved a consumer reputation for 
marketing products that will perform as efficiently as those of the so-called 
major oil companies. These private brand chains have opened large numbers of 
multipump, expensive and attractive service stations through which they market 
huge volumes of gasoline. In most instances they bypass the jobber and pur- 
chase direct from the refiner. It has been the pattern for these marketers to 
invade new territories by price-cutting tactics that not infrequently precipitate 
price wars. 

These chain marketers are gathering an ever-increasing share of the retail 
market and are becoming increasingly tough competition. In a very great many 
markets they have become the so-called market leaders and it is their posted 
pump prices that set the price pattern. A recent issue of Petroleum Week (April 
5. 1957) showed the 1956 sales figures for a number of oil companies. By far 
the greatest increase in net income of any petroleum marketer was shown by 
one of the so-called independents operating a huge chain of salaried stations: 
its 1956 net income was up 73 percent over 1955. 


IV. TURNOVER PROBLEM-—AND THE DEMAND FOR DEALERS 


Testimony has been given at many congressional hearings concerning the 
large turnover in service-station operators. This state of affairs has regularly 
been used to document a charge that dealers are coerced and oppressed. Any 
such conclusion is wholly unrelated to the facts. 

Most jobbers own and lease one or more retail stations and their greatest 
problem in this area is finding dealers to operate their stations. Every effort is 
made to keep good dealers. The past few years have in fact been be-kind-to- 
dealer years. The large number of new stations built each year inflates the de- 
mand for good dealers which is already far in excess of the supply. The fact is 
that a dealer leaving one station can, within a matter of days or at most a few 
weeks, find one or more (and generally more) stations available to him for 
lease from competing suppliers. Any dealer who can merchandise gasoline can 
lease a service station property without difficulty. 

The bulk turnover figures generally cited are misleading since they include: 
Dealers moving from one station to a better station owned by the same sup- 
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pliers; dealers terminating a partnership arrangement—with perhaps one of 
the partners continuing in the same station; dealers switching suppliers at the 
same station; dealers moving to a different city and perhaps even leasing other 
stations from the same suppliers; and dealers just plain tired of the gasoline 
business and seeking other kinds of businesses. Very few of these so-called 
turnovers result from the failure or refusal of the supplier who owns the station 
to renew the lease. We are certain that any competent survey would show that 
less than 5 percent of the so-called turnovers result from the supplier’s refusal 
to renew a lease. Moreover, even this is hardly a one-way street. Many deal- 
ers do not even consider themselves obligated to keep the terms of their lease 
and are not reluctant to turn in the keys anytime it suits their purpose. 


V. THE DIVORCEMENT BILL——H. R. 426 


H. R. 426 to divorce retailing from supplying companies, including jobbers as 
well as refiners, could most aptly be entitled ‘‘a bill to promote chains in the 
distribution of gasoline.” It is ironic that the Small Business Committee, 
which sponsored the Robinson-Patman Act to prevent the growth of chains in the 
grocery industry, should be the birthplace of a bill to promote the growth of 
chains in gasoline distribution. 

This bill would make it unlawful for any refiner or jobber to “own, operate, 
or lease” a retail gasoline station. To us a most significant provision of the 
bill is section 3 (b) which specifically exempts from its application the super- 
market chains. The draftsman of the bill made certain that these chains, 
sometimes owned by a refiner, sometimes owned by a huge marketer, would be 
permitted to grow and prosper. 

Under the bill a supplier would have two alternatives: Elect to sell at either 
wholesale or retail. 

He could retain his retail outlets, owned or leased from others, and operate 
them through his employees or commission agents. In such a case he could not 
sell to dealers and jobbers at wholesale, since this would be in violation of the 
act. He would be forced to give up his wholesale business to concentrate on 
retail. This could spell the end of the dealer-owned service station, or could 
force suppliers to find other legitimate means of conducting a wholesale 
business. 

It could also mean the end of the jobber in the petroleum industry. If a 
supplier elects to give up wholesaling and sell solely at retail, there would be 
little need for an oil jobber, for the supplier would be involved in a direct 
operation which would bypass the jobber completely. 

On the other hand, the supplier could elect to sell to dealers and jobbers at 
wholesale. In this instance, he would have to dispose of all his own retail 
operations. In addition, after January 1, 1961, he would have to get rid of any 
service stations he owned, operated, or leased. Considering the investment 
many suppliers have in these outlets, and the fact that stations owned directly 
by a supplier make up a good percentage of his volume, it is not logical to 
assume they would give them up to remain wholesalers. 

Jobbers are, of course, concerned with the fact that section 1 (3) defines a “pro- 
ducer” as anyone “transporting gasoline or other petroleum products,” thus 
effectively making jobbers subject to the guillotine from which their chain opera- 
tion competitors are allowed to escape. Significantly, however, a jobber may 
evade the provisions of this bill only by taking over retail distribution at all his 
stations (including those now owned or leased by others) so that he distributes 
only at retail. 

The bill defines a retail gasoline station as “real property used primarily as a 
place where retail sales of gasoline or petroleum products are made to the ulti- 
mate consumer.” What is the meaning of primarily? If a dealer’s sales of TBA, 
his repair work, his wash jobs, his maintenance work, exceed in dollar volume 
his sales of petroleum products, is the station exempt from the bill? What about 
“real property” used “primarily” for restaurants, car-wash businesses, motels, 
parking lots, but include a service station? Are these stations exempt? Does 
real property refer only to the real estate on which the service station and its 
pumps are located, or does it include the owner’s combined footage? 

If we assume that H. R. 426 would become law, what would be its impact on 
present retailers of petroleum products? We think it would lead inevitably to a 
substantial growth in chain operations; there will be increasing economic, finan- 
cial, and commercial reasons why the major oil companies should sell their sta- 
tions to chain operators. 
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The average desirable service station has a fair market value of at least 
$100,000. How many service station dealers could finance the purchase of $100,- 
000 in real estate? Even with liberal financing such an acquisition would require 
some $25,000 to $50,000 in cold, hard cash. And if the financing were available 
how many of these dealers would want to sign their name to a note obligating 
themselves to pay that amount of money? The obvious solution of this problem 
would be for major oil companies to sell stations in groups of 100 and perhaps 
even 500 to a single operator who would spread the rough and tough competition 
we now feel from existing chains of supermarkets. In such a battle of retail 
giants there would be little if any opportunity for an independent to survive. 

There is probably no business in the United States with greater ease of entry 
than the retail service-station business. With a bare minimum of capital any 
ambitious young man willing to work can become a service-station dealer. An 
energetic man with as little as $3,000 can become an independent businessman. 
But this will remain true only so long as suppliers are willing to invest large 
sums of money in financing him, Deny the supplier that right and you will effec- 
tively bar the small-business man from this industry. 

An advertisement in the Sunday Star for April 7, 1957, has the appealing 
caption “Gas Station Financing Easy.” But we commend to you the fine print, 
which makes for interesting reading: 


“Gas Station Financing Fasy 


“Ample funds are available for gas station loans, it was announced today by 
William Boteler of Frederick W. Berens, Inc. This company has made numerous 
loans of this type where the station is leased to a major oil company, Mr. Boteler 
Stated. ‘We are very familiar with all of the major oil companies’ lease require- 
ments and in some cases we can advance money for purchase of land if a major 
oil company is concerned,’ he said. For further information, call Mr. Boteler, 
manager, Conventional Loan Dept., Frederick W. Berens, Inc., Mortgage Bankers, 
at NA. 8-5017, or write to 1722 L Street NW., Washington, D. C.” 

It is “easy” to finance a service station property—if a major oil company will 
guarantee the obligation. 

Our great concern over a future market limited to chain service stations is 
that there will be no room for the traditional jobber. The existing chains own 
fleets of transports, some even barges, and purchase their gasoline at the refinery 
gate. They effectively bypass the jobber and distribute from the refinery to the 
consumer. While this legislation would make it virtually impossible for retailers 
to survive it would be utterly destructive of jobbers. 

We hear considerable talk by retailers about high rental rates. But the fact 
is that service station rentals average about 8 percent of the market value of 
the property compared with normal commercial rents of 10 percent or more. 

We are told that these difficulties can be solved by legislation requiring major 
oil companies to offer their service station properties for sale to the present lessee 
at the appraised fair market value with small business administration loans 
being made available to finance the purchase. 

We would then ask these questions: 

Can the Congress constitutionally deprive a person of his property without 
due process by requiring its sale to a particular person? The right of condemna- 
tion by the Government is limited to public uses and is denied for private uses. 
There are roughly 200,000 service stations in the United States. Let us assume 
that 100,000 would be subject to divorcement. The market value of the average 
modern service station is $50,000 to $150,000, let us say an average of $75,000. 
This is $7%4 billion. Is the Congress prepared to appropriate $7% billion to 
finance this experiment? Are these Government loans to be made without 
regard to the borrower’s ability to repay the debt? And how many service- 
station operators have the credit to borrow that kind of money? What down- 
payment will the Small Business Administration require and how many deal- 
ers could meet that requirement? A minimum downpayment would encour- 
age all sorts of loose commercial practices including trading in service-station 
leases. For example, would a dealer be permitted to lease his station to another 
and pocket the rent he received until such time as the Government got around 
to foreclosing the lease? And, how many dealers would be willing to sign an 
obligation in the amount of the market value of the service station they now 
lease? 
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VI. THE DAY-IN-COURT BILL—H.,. R. 425 


H. R. 425 is patterned after the automobile dealers day in court bill enacted 
by the Congress last year, but goes substantially further. ‘The auto dealers bill 
relates only to the continued sale of automobiles by automobile manufacturers 
to dealers at, presumably, the prevailing wholesale price for automobiles. At 
most that bill relates to a seller’s willingness to sell merchandise, for cash, to 
a willing buyer at the same price he charges any other customer. This bill, 
however, dictates the involuntary leasing of real estate by its owner to one who 
desires to be a tenant; but the bill is wholly silent about the amount of the rent, 
the financial ability of the tenant, or any other factors normally relating to the 
landlord and tenant relationship. 

I believe H. R. 425 clearly unconstitutional. Many Members of Congress 
indicated doubts as to the constitutionality of the automobile dealer bill and the 
opinion of the three-judge Colorado court last August in General Motors Cor- 
poration v. Blevins would seem to confirm that conclusion. Yet this bill, far 
more clearly, is unconstitutional because it would seek to compel the leasing of 
real estate without even providing for a determination of the fair rental value, 
in addition to requiring the sale of petroleum products in a fashion similar to 
the requirement of the automobile dealer bill for the sale of motor vehicles. It 
is interesting to compare the unconcerned attitude of H. R, 425’s supporters 
with the doubts which they have expressed as to the possible unconstitutionality 
of a limitation of S. 11 and H. R. 11 to food and drugs. Yet such a statute might 
well be constitutional because relating only to the terms of sale of goods, while 
legislation compelling owners of certain parcels of real estate to lease their 
property to existing tenants, at past rental rates unrelated to current values 
would almost certainly be unconstitutional. 

The definition of “producer” which measures the application of the bill in- 
cludes any person engaged in transporting petroleum products and would there- 
fore clearly include the jobber. <A “franchise’’ is defined in the bill as including 
not only product sales agreements but also leases of real estate. Significantly, 
the bill exempts from its provisions commission station arrangements and is 
thus presumably intended to encourage suppliers to convert lease arrange- 
ments to commission arrangements. Moreover, the bill will affect branded 
jobbers dealing with companies engaged in interstate commerce. However, the 
effects in unbranded jobbers dealing only in intrastate commerce are unknown, 
and not available in the wordage of the bill itself. As a result, branded jobbers 
could) find themselves at a considerable disadvantage in dealing with their 
service-station operators, for unbranded jobbers may not come under the juris- 
diction of the measure, while the branded operators will have to operate within 
its bounds. 

Oddly enough the sole cause of action created by the bill is dependent on the 
supplier’s failure to act in good faith in performing the contract obligations. No 
cause of action is created for the supplier’s complete refusal to perform the con- 
tract. And no cause of action is created for the partial or complete failure 
of the dealer to perform. It is ironic that the bill would, in effect, compel the 
supplier’s “good faith” in performing his contract; yet its proponents are largely 
those opposed to “good faith” when it comes to pricing by suppliers (as evidenced 
by their support of S. 11 and H. R. 11). 

The bill would define “good faith” as the obligation to treat the other party 
with “freedom from coercion, intimidation, or threats of intimidation.” How- 
ever, under the same clause, “recommendation, endorsement, exposition, per- 
suasion, urging or argument” are held exempt from suit. 

Who, then, is to draw the line between “coercion” and “persuasion”? An 
action which one party may call “persuasion” could easily be called “coercion” 
by the other, and the party being “persuaded” or “coerced” is the one to de- 
termine if such action calls for litigation. 

We are uncertain what this bill will accomplish, other than vexatious and 
costly litigation. Coercion is already unlawful: the bill either adds nothing 
to existing law or is so obscure as to be meaningless. 

The fact is that a good dealer needs no such legislation. He now has, and 
as far as we can foresee, will continue to have, his supplier’s sincere objective to 
keep him merchandising his product. On the other hand, a poor dealer will 
gain nothing from the bill because it is unlikely that he could ever show any 
damages. Under the obligation to mitigate damages such a dealer would cer- 
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tainly be required to seek other employment and the poor dealer could probably 
make just as much money driving a truck. 

The impact of the bill’s “good faith” on a poor dealer would certainly be 
confusing. The dealer is presumably to be free of all threats, that is, he must 
be permitted to conduct his affairs as he wants them conducted. What happens 
if the dealer maintains slovenly, filthy restrooms? What happens if he en- 
joys insulting women customers? What happens if he tries to shortchange his 
customers? Is he to be guaranteed immunity from any recourse by his supplier 
with respect to these practices that affect not only his supplier’s goodwill but 
the business of every other dealer that flys the supplier’s flag. Or what about 
the dealer who wants the freedom to be slow in paying his bills? And if a 
dealer refuses to abide by the provisions of his contract, is it unlawful to ad- 
vise him that the contract will not be renewed unless he does perform the con- 
tract obligations? 

We see little occasion to attempt to equate by legislation a service-station 
dealer holding a $3,000 to $5,000 investment in a readily salable merchandise, 
who can move to another competitive station almost at will, with an automobile 
dealer maintaining an investment in showrooms and repair and service fa- 
cilities worth up to hundreds of thousands of dollars. 

The situation prevalent in the automobile industry, which may have made 
the same type of bill necessary in that field, simply does not exist in the oil 
industry. Lease termination in the automotive field it is alleged is equivalent to 
putting an automobile dealer out of business, for 3 suppliers control roughly 
95 percent of the market. Thus, faced with this concentration of economic 
power, a dealer rarely can find another supplier who does not have representa- 
tion in his area. 

This situation does not exist in petroleum marketing, however. If a dealer 
has done a creditable job, competition for his service becomes keen among 
the many suppliers of petroleum products. Good dealers are at a premium in 
the oil industry today, and once one becomes available, he is not long without 
a source of supply, whether he owns or leases his station. 

In terminating a franchise, the dealer who owns his station is free to do with 
it what he will. In the case of a dealer who leases his station from a producer, 
he doesn’t suffer through lease termination. He can recoup his capital, for his 
successor takes over his inventory and supplies at the dealer’s cost. 

This bill is comparable to the automobile dealer bill only to the extent that 
it relates to the continued sale of products to dealers who own their own sta- 
tions. But unlike the auto industry it involves a competitive area in which 
there is bitter competition among suppliers for the business of dealers. This 
bill is certainly unfair to jobbers who own and lease stations to dealers and 
we think it is unfair to the overwhelming majority of the retail gasoline dealers 
who are good, hard-working, conscientious businessmen. 


Vil. THE TBA BILIL—H. R. 428 


H. R. 428 would make it unlawful for a petroleum products supplier, including 
petroleum jobbers, to act as agent for, or receive any commission on, the sale 
of tires, batteries, and automobile accessories. 

The bill states that no “producer” or “affiliate” who sells gasoline or petroleum 
products at wholesale for ultimate resale at retail shall act directly or indirectly 
as an agent for, or receive any commission, compensation, or payment because 
of the sale of any product of, any manufacturer or distributor of automobile 
or truck tires, automobile or truck batteries, or automobile accessories. 

It is clear from the provisions contained in the bill that the petroleum products 
wholesaler will be forced to abandon his TBA business, while the retailer can 
retain his TBA operation. 

Section 2 of the bill contains proposed congressional findings virtually iden- 
tical to those found in H. R. 426 but entirely contrary to the facts. These 
findings are that suppliers are able to prevail on dealers “to accept the profit 
margins set by” his supplier and “to sell only the tires, batteries, automobile 
accessories, and other projects chosen by” the supplier. The purpose of the 
act is purportedly “to remove the impediments to the free flow of petroleum 
products, particularly in the sale of tires, batteries, and automobile acces- 
sories * * *,” In fact the bill would accomplish exactly the opposite result. 

Absent so-called fair trade, it is now unlawful for a supplier to compel his 
customer “to accept the profit margin” fixed by the supplier, to require a lessee 
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dealer to sell only the tires, batteries, and accessories sold by the supplier. 
Since the bill must have some purpose beyond making unlawful what is already 
unlawful, it is presumably directed at normal competitive selling practices in 
the distribution of tires, batteries, and accessories. 

Significantly, the bill does not apply to the sale of tires, batteries, and acces- 
sories by a supplying oil company to its dealers but only to commissions paid a 
supplying company for acting as agent for another in the sale of those goods to 
dealers. The objective of the bill would seem to be to force or compel dealers 
who would prefer to buy some of their tires, batteries, or accessories through 
their supplier under a sales Commission plan, to buy such goods from TBA, 

yagon jobbers or other such distributors. To the extent that a dealer prefers 
to buy those items from these distributors he is presently at liberty to do so. 

Most wagon jobbers, however, are content to put their merchandise on the 
dealer’s shelves and devote no effort to selling the product to the consumer. 
On the other hand, supplying companies selling tires, batteries, and accessories 
to dealers under the sales commission plan perform many services for their 
dealers, including: constructing shelving and display cases in the service station ; 
furnishing advertising and promotional materials: conducting training schools 
in TBA merchandising; and providing credit for charge account sales. 

This bill would deprive the dealers of those selling aids, for we cannot be so 
naive as to assume that supplying companies will continue to spend their money 
in furtherance of TBA sales in which they have no financial interest. Are the 
tire and parts jobbers who back these bills prepared to give these services to 
the dealers? Is it in the dealer’s interest to be compelled to buy these products 
from other distributors, at the same price levels, but without the services now 
furnished them by their supplying companies with respect to the sale of these 
<oods ? 

Strong indication of what is intended by these bills appears from the com- 
plaints recently filed with the Department of Justice by the National Standard 
arts Association charging that supplying oil companies do too much for their 
dealers. This group objects to supplying companies buying service-station 
equipment at wholesale and tliten reselling that equipment to their dealers at 
their cost. This group wants the supplying companies prohibited from selling 
that equipment to their dealers at cost in order that their members may sell the 
same merchandise to these dealers at higher prices and with less service. These 
are the people, sometimes unable to sell tires, batteries, and accessories on a 
competitive hasis, who want suppliers driven from this market so that they 
can be relieved of competition they now face. Their objective is to sell the 
same merchandise to dealers without furnishing the services that the dealers now 
enjoy and which are a substantial aid in the resale of the merchandise. 

While it is always helpful to a merchant to have his competitors eliminated— 
and tire and parts jobbers would be assisted by this legislation—we should 
recognize that the legislation is not in the interests of the service-station dealers. 
And it is certainly anomalous that legislation designed to eliminate competition 
should be drawn in terms of enforcing the antitrust laws. 


VIIT. ATTORNEYS FEES ON INJUNCTIVE RELIEF—H. R. 432 


This bill authorizes recovery of attorney’s fees from the defendant in an 
equity suit where “injunctive or other equitable relief is granted.” We are 
unable to determine what is meant by the phrase “other equitable relief’ when 
treated as exclusive of injunctive relief. The courts of equity of course have 
power to set aside contracts, deeds, wills obtained by fraud, to lessen mistakes, 
to compel affirmative performance of acts, etc., but apart from an injunction 
prohibiting unlawful conduct, it is difficult to conceive of the “other equitable 
relief” contemplated within the framework of the antitrust laws. 

Such a bill would, of course, be helpful to litigious lawyers: and we may 
assume that all lawyers are small-business men to the extent that term is 
measured by the numbers of workers in the profession. But we find it difficult 
to see how such a bill could help traditional small business. Many small- 
business men now violate the antitrust laws with impunity because the volume 
of their trade involved may not warrant a treble damage suit. 

For example, let us assume that a large service-station dealer on United States 
Highway No. 1, just outside Washington, offers a 2-cent or 3-cent discount to 
trucks but does not give that discount to motorists. This would appear to be a 
discrimination that would most certainly divert truck business from other dealers 
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in the community who do not give such truck discounts. It is not unlikely that 
much of the trucking business on United States Highway No. 1, which, as you 
know, runs almost the entire length of the east coast, is with interstate truckers. 
In fact the principal advantage of soliciting trucker business on that highway 
would be the larger number of interstate trucks regularly traveling that main 
interstate highway. We may therefore reasonably assume that the courts would 
hold this dealer to be engaged in interstate commerce. The competing retailer, 
however, might not be able to prove that any substantial volume of business had 
been diverted from his station to the truck discount station; thus in a treble 
damage suit he would have difficulty in establishing substantial damages. But 
this bill would let him sue for injunctive relief and have his attorney’s fees 
paid by the defendant. 

This leads to the question of how much attorney’s fees. In treble-damage 
suits, legal fees generally bear some relation to the damages reeovered. But 
what would be the standard here? Would it be solely the fair and reasonable 
value of the lawyer’s services? This might amount to a very substantial 
amount of money in a drawn-out suit for injunction that involved but a small 
amount of commerce. These hazards would impose little burden on financially 
strong companies but could be a very serious matter for the small-business man, 
It has always been the purpose of the law to discourage unnecessary litigation; 
but we think this bill would serve only to promote unproductive litigation. 


IX. POST EXCHANGE BILL——H. R. 722 


H. R. 622 is the one bill with respect to the distribution of petroleum products 
that would substantialiy help small business men. This bill would make the 
United States, which is presently exempt from the Robinson-Patman Act, sub; 
ject to the act with respect to purchases of commodities for resale. In its 
normal governmental function the United States does not purchase for resale. 
But in the operation of post and naval exchanges it sells gasoline, in competi- 
tion with service-station dealers, sometimes as much as 5 cents below the pre- 
vailing retail price. This has a depressing effect upon retail sales in the local 
markets adjacent to the exchange. When Government employees can buy gaso- 
line 5 cents a gallon cheaper than prices at local service stations, the public 
assumes that it is being overcharged at the service station. No pending legisla- 
tion would be of greater help to the service station dealer than the prompt en- 
actment of this bill. 

X. CONCLUSION 


The most transparent myth in commerce today is the claim that a third of 
the service-station dealers are forced out of business every year. We urge this 
committee to make a fair and impartial study of service-station turnover. We 
suggest that you employ a reputable accounting firm to whom supplying com- 
panies, both refiners and jobbers, could make available statistical information 
with respect to dealer turnover. Let’s find out once and for all what portion of 
the service-station dealer franchises are involuntarily terminated. Let’s find 
out what are the causes for dealers quitting. Then perhaps we can do some- 
thing to improve the situation. 

In a group of 200,000 service-station dealers, there will inevitably be many 
discontented and unhappy people. If this amounted to only 1 percent of the 
total there would still be 2,000 discontented dealers. We urge that this com- 
mittee not seek to take a head-count of discontented dealers to see how im- 
pressive a quantitative case could be made for any preconceived program. We 
urge you to seek a fair cross section of the views, problems and economic needs 
of service-station dealers throughout the United States. We would welcome 
such an objective study for we think it would show the vast majority are 
prosperous, independent, worthwhile merchants, many of them leaders in their 
communities, and a great majority fully satisfied with relations with their 
suppliers—particularly their jobber suppliers. This is not to say that there is 
no room for improvement—for nothing involving human relations is ever per- 
fect—but we think the great majority do not seek legislative interference com- 
pelling involuntary solution to their problems. 


Mr. Roosrvett. I have here an affidavit signed by Mr. Charles H. 
Padelford of Torrington, Conn., with attachments marked exhibit 





ld 
Tr, 
1d 
le 
at 
aS 


Ze 
at 
le 
al 


ly 





DISTRIBUTION PRACTICES IN THE PETROLEUM INDUSTRY 245 


A, exhibit B, and exhibit C, which will be incorporated in the record 
at this point. 
(The affidavits and attachments are as follows:) 


STATEMENT OF CHARLES H. PapEeLForD, RETAIL GASOLINE DEALER, 
TORRINGTON, CONN. 


I, Charles H. Padelford, of 428-428 East Main Street, Torrington, Conn., am 
a retail gasoline dealer and filling-station operator dealing in petroleum products 
of the Atlantic Refining Co., since December 8, 1941. 

My wife, Olga Edith Padelford, is the owner of the property at the above 
address. On November 3, 1943, she entered into a lease agreement with the 
Atlantic Refining Co., for a term of 15 years, a copy of which is attached 
hereto and made a part hereof as exhibit A. 

On pages 6 and 7 of this contract you will please note the repurchase clause 
and also the clause stating terms of renewal of lease. The effect of these para- 
graphs is to give Atlantic Refining Co. continuing control of the premises and 
the operator. This all ties in, it appears to me, with the general policy of all 
major oil companies to maintain control of the retail end of their market. This 
system of control virtually creates a situation of employer-employee relation 
between the major and the dealer. The advantage is all on the side of the major 
oil company in that they are not obligated for the usual benefits which apply 
in the case of regular employees, such as paid vacations, overtime, minimum 
wages, sick benefits, and so forth. 

It should be noted that this lease contains an option to purchase the property 
for the sum of $12,000, which sum I deem to be inadequate and not reflecting the 
true value which is considerably more. On page 7 of the lease it states that 
either party may terminate the lease and of course such termination would carry 
the option. I have reason to firmly believe that should my wife exercise this 
privilege of cancellation, the Atlantic Refining Co. would immediately exercise 
the option and purchase the property for the inadequate consideration stated 
therein. 

I shall now show what obviously is an attempt to control retail price of the 
gasoline market. The following statements are from notes I made on the dates 
shown immediately after the conversations while the words were fresh in my 
memory: 

September 22, 1954—Conversation between Mr. Deak Robinson, assistant dis- 
tric manager, Hartford office, Atlantic Refining Co. 

“Rosinson. Mainly my reason for coming over is to talk about price. You are 
not competitive. The Atlantic Refining Co. considers a 5%4-cent margin to be 
ideal for good operation. If you continue with prices as now posted you may be 
forced out of business. For your information Sceery in Winstead is going to 
.269 this afternoon.” 

September 23, 1954.—Telephone conversation with Mr. Bernard Sylvia, sales- 
man, same office as Mr. Robinson: 

“Synivra. Charlie, what did you and Roger decide to do?” 

I replied that I was unwilling to start a price war. If the Atlantic Refining 
Co. would send me a letter advising the price they want posted I would follow 
their instructions. 

“Syzivra. You know we can’t do that. 

“PADELFORD. That’s what you are trying to do. 

“Syzivia. All we are trying to do is have our dealers be competitive.” 

At the time of this conversation and that of the day before, my prices were 
in line with those of other retail dealers on the street. Some were a few 
tenths higher. 

July 12, 1956.—Mr. Robert Searle, assistant district manager, Hartford office, 
Atlantic Refining Co. and Bernard Sylvia, salesman, same office, called at 
my station. My posted price was .279 for regular gas, .309 for premium: 

“SEARLE. How much gas do you expect to sell at that price?” 

I replied, “Enough.” 

The gentlemen left after that conversation. 

The above appears to me to be a clear attempt at the regulation of retail 
prices. 

In regard to TBA articles, under date of August 28, 1952, I have a letter 
from Atlantic Refining Co.’s Philadelphia office which states clearly that while 
we are under no obligation to buy TBA merchandise recommended by Atlantic, 
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the company does receive a 5 to 10 percent commission from the tire company 
for sales assistance. 

Naturally the company salesman is interested in getting his share of credit 
for these TBA sales and is resentful of other products coming into one of 
his stations. The above-mentioned letter is attached hereto and made a part 
hereof as exhibit B. 

As another exhibit, I wish to submit a paper entitled “Atlantic’s Long Term 
Lease Policy” which is attached hereto and made a part hereof as exhibit C. 


(S) Caries H. PADELFORD, 
Torrington, Conn. 


This is to certify that on this 12th day of April 1957, personally appeared 
before me Mr. Charles H. Padelford of Torrington, Conn., and he made oath 
in due form of law that the matters and facts stated herein are true to the 
best of his knowledge. 

(S) Justinus Gout, 
Assistant Counsel, 
Select Committee on Small Business. 
House of Representatives. 
(Padelford exhibits A, B, and C are as follows: ) 


Exnuisit A 


LEASE 


This indenture of lease entered into on the 5th day of November 1943, by 
and between Olga Edith Padelford of the town of Torrington, county of Litch- 
field, State of Connecticut, hereinafter called lessor, and the Atlantic Refining 
Co., a corporation of the Commonwealth of Pennsylvania, hereinafter called 
lessee. 

Witnesseth: That the said lessor does hereby demise and lease unto the said 
lessee, all that certain lot or piece of ground with the buildings and improve- 
ments thereon, situated in the town of Torrington, county of Litchfield, State of 
Connecticut, bounded and described as follows: 

“Beginning at a point in the southerly street line of East Main Street, which 
point is 92 feet westerly of the intersection of the southerly street line of Fast 
Main Street and the westerly street line of Hillside Avenue; thence running 
southerly in a line at right angles to the southerly line of East Main Street 100 
feet to a point in the line of land of the Dahm Estate; thence westerly in a 
line parallel to the southerly line of East Main Street 100 feet along other land 
of said Dahm Estate; thence northerly along other land of the Dahm Estate 
100 feet more or less to the southerly line of East Main Street; thence easterly 
in said southerly line of East Main Street to the point or place of beginning.” 

To have and to hold the same with the appurtenances unto the said lessee, 
its successors and assigns, for and during the term of 15 years from the 16th 
day of December 1943. 

Lessor agrees to obtain, pay for and submit to lessee before the beginning of 
the term of this lease, permits for the keeping, storage, and sale of 4,000 gallons 
of petroleum products on the demised premises. 

If the aforesaid permits have not been obtained, paid for and submitted by 
lessor to lessee on or before December 16, 1943, lessee may forthwith terminate 
this lease and the obligations of the parties hereunder shall cease and terminate. 

As part consideration and as current rental for said premises, lessee shall pay 
to lessor the sum of $52.42 on the first day of each and every month during the 
term of this lease. 

If through no fault of lessee it is prevented from establishing or continuing 
the business of distributing petroleum products from and the operation of an 
automobile super service station upon the demised premises by reason of (a) 
refusal of any governmental authority to issue or renew any permit or license 
required for those purposes; (b) any defect in lessor’s title; (c) the passage 
of any statute, rule or regulation of any governmental authority; or (d@) a per- 
manent injunction obtained by a third person or persons, lessee may terminate 
this lease by the delivery to lessor of a written notice of its intention to term- 
inate this lease at the expiration of 30 days thereafter, and this lease shall 
terminate at the expiration of said 30-day period. 

Lessor agrees to pay any and all taxes assessed upon the demised premises or 
upon the premises of which the demised premises are a part, and, at lessor’s own 
cost and expense, to carry fire insurance insuring the service station on the 
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demised premises to its full insurable value, issued by a company satisfactory 
to lessee insuring lessor and lessee as their interests may appear, with an 
extended coverage endorsement which shall cover loss by windstorm, cyclone, 
tornado and hail, explosion, riot, riot attending a strike, aircraft, smoke, and 
vehicles as well as loss by fire. Should lessor fail to pay the taxes assessed from 
the demised premises or upon premises of which the demised premises are a part, 
and/or any municipal claims which are due and owing by lessor and which 
constitute a lien on the demised premises as and when such taxes and municipal 
claims become due and payable, or in the event that the said lessor shall fail 
to pay promptly insurance premiums and/or the interest or any installments 
of principal as and when it shall accrue, on any mortgage or mortgages that 
are a lien on the premises, then and in such event the said lessee shall have the 
right and pirvilege of paying such taxes, or municipal claims or insurance 
premiums or mortgage interest and installments for account of lessor, and apply 
such payment or payments in liquidation of the rent due lessor hereunder, and 
such payment or payments shall be in full discharge of so much of the rent 
due hereunder by lessee to lessor as will cover such payment or payments. 

Lessor further covenants and agrees to forward to lessee at its office at 430 
Hospital Trust Building, Providence, R. L, for lessee’s inspection every 12 
months, receipts for all interest or payments of principal on any mortgage or 
mortgages placed on the demised premises or on premises of which the demised 
premises are a part, also all receipted tax bills for each year during the term 
of this lease or any extension thereof, which receipted tax bills shall be presented 
not later than 15 days after such taxes shall have become due and payable with- 
out the payment of any penalty. 

Lessee agrees that it will pay said rent at the time and in the manner aforesaid, 
and that in case of its failure to pay the same within 15 days after the receipts 
by the lessee at its office, 480 Hospital Trust Building, Providence, R. L., of a 
written demand from lessor for said rent, or in case of the failure to perform 
all the covenants and agreements contained in this lease on the part of lessee 
to be kept and performed, the said lessor shall be at liberty to enter upon said 
premises and declare this lease at an end and to take immediate possession of 
said premises. 

Except as otherwise provided in this paragraph, in the event that during 
the term of this lease or any extension or renewal thereof all or a part of the 
demised premises shall be taken or condemned for a public or quasi-public use, 
this lease shall terminate on the date when possession shall be taken by the 
condemnor. Any current monthly rent paid in advance shall be apportioned 
as of said date. If only a part of the demised premises shall be so taken or 
condemned, lessee at its option may occupy the remaining portion of the premises 
for the remainder of the term, original or extended, of said lease and lessor shall 
pay to lessee any and all cost and expense which lessee may ineur by reason of 
any change in the buildings, driveways, tanks or equipment made necessary by 
reason thereof and thereafter each current monthly payment of rent due under 
this lease shall be reduced by an amount which bears the same ratio to said 
current monthly payment as the area of the land so taken bears to the total 
area of the land herein demised. 

Lessee may equip said premises in a manner satisfactory to itself. 

Lessee agrees that at the expiration or sooner termination of this lease, it will 
quietly and peaceably surrender up possession of said premises to lessor. 

Lessor agrees to allow lessee to make such alterations, additions or replace- 
ments to said premises as said lessee may deem advisable or necessary from 
time to time. 

Lessor agrees to maintain and keep in good repair the herein-described prem- 
ises during the term of this lease, or any extension thereof. 

Lessor agrees that lessee may remove from said premises at, the expiration 
or sooner termination of this lease or within 15 days thereafter, any tanks, pumps, 
or equipment which have heretofore or may hereafter be installed in, under, or 
upon said premises by lessee, provided, however, that after the removal of said 
tanks, pumps, or equipment, lessee shall repair all physcial damage caused by 
such removal. 

Lessee agrees to pay for all water used upon the premises during the term of 
this lease or any extension thereof. 

Lessor, or if required by State or local laws or ordinances, then lessee, shall 
make application for and endeavor to secure from the proper governmental 
authorities all the permits hereinbefore referred to as well as all permits and 
icenses. yearly or otherwise, required for the purpose of storing, handling, and 
dispensing petroleum products on and from the demised premises. All such 
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permits and licenses, excepting only the permit or license for the sale of petroleum 
products, shall be paid for by lessor when due. Lessee shall pay for the permit 
or license for the sale of petroleum products. 

In the event the demised premises shall be damaged or dstroyed by fire or 
other unavoidable casualty, lessor shall promptly repair such damage. Should 
such damage or destruction render the demised premises unfit for occupation 
and use, a just return or abatement of the rent shall be made until the same 
shall be properly repaired by lessor, and the proceeds received from any fire 
insurance policy or policies shall be applied to the extent required to the payment 
of the cost of such repairs, and the surplus, if any, shall be applied, first, to the 
payment of any taxes then due upon the demised premises ; second, to the pay- 
ment of any sums due from lessor to lessee; third, to the payment of any sums 
due upon any first mortgage upon the demised premises and any sums remaining 
thereafter shall be paid to lessor. If lessor shall fail to make said repairs, lessee 
shall have the right, at its option, to terminate this lease as of the date of said 
damage, and if lessee so terminates this lease the proceeds received from any 
fire-insurance policy or policies shall be applied first, to the payment of any sums 
due upon any first mortgage upon the demised premises; second, to the payment 
of any taxes then due upon the demised premises; third, to the payment of any 
sums then due from lessor to lessee, and fourth, to lessor. If lessee does not so 
terminate this lease it may at its expense make said repairs, and in the event 
it shall make such repairs it shall be entitled to receive the proceeds of said fire- 
insurance policy or policies to reimburse it for such expense, and the surplus 
of said proceeds, if any, shall be applied as the surplus is to be applied as stated 
above when lessor has made the repairs. If the proceeds from any such fire- 
insurance policy or policies are insufficient to reimburse lessee for said expense, 
or if no such policies cover the damage or destruction, amounts expended by 
lessee in making said repairs for which lessee is not reimbursed by the proceeds 
of any such fire-insurance policy or policies may be applied by lessee to the pay- 
ment of rent due lessor hereunder, and such payment or payments shall be in 
full discharge of so much rent due hereunder by lessee to lessor as will reimburse 
lessee for all expenditures made in repairing the demised premises for which 
lessee was not reimbursed by insurance, and if, at the expiration of the original 
term of this lease, lessee has not been reimbursed for such expense by insurance 
and/or credits for rent due hereunder, then the term of this lease shall be ex- 
tended as provided in the paragraph beginning at the bottom of this page and 
ending on page 7 hereof. 

For and in consideration of the premises and the sum of $1, the receipt whereof 
is hereby acknowledged, lessor hereby grants to lessee during the last 18 years of 
the term of this lease the option to purchase the herein described premises, 
including any buildings erected thereon, for the sum of $12,000. If lessee exer- 
cises this option lessor agrees to convey said premises free and clear of ail 
encumbrances, restrictions, mortgages, and easements, and further agrees that 
actual settlement for the purchase of said premises shall not become due and 
payable until such conveyance can be made as aforesaid. 

Lessor agrees that lessee may assign this lease or sublet the whole or any part 
of said premises without the consent of lessor, lessee remaining at all times 
liable for the fulfillment of the covenants of said lease. 

If at the expiration of the original term of this lease lessee has paid (@) all 
rent due lessor, and (0) sums which lessor was obliged to pay hereunder and 
failed to pay and which lessee had a right to pay, which sums have not been 
fully applied to the payment of rent due from lessee to lessor, as herein provided, 
then this lease shall remain in full force and effect on the same terms and 
conditions until lessee shall have received the full credit of such excess payments 
as rent for the demised premises at the rate of $82 per month. After the expira- 
tion of the original or above-mentioned extended term of this lease, it shall 
thereafter continue in effect from year to year upon the same terms and condi- 
tions ; provided, however, that during such extended yearly terms said monthly 
installments of rent shall be $82 each. Either party may by notice in writing 
delivered to the other not less than 90 days before the beginning of such 
additional yearly term terminate this lease at the end of the then current term. 

This lease is executed by lessee in reliance upon the representation by lessor 
that said lessor is the sole owner in fee of the demised premises and has the legal 
right to make the within lease. 

As security to lessee for all obligations of lessor contained in this lease, as the 
same may be amended, for the payment of money to lessee by lessor, lessor agrees 
that lessor will give to lessee a mortgage covering the demised premises or the 
premises of which the demised premises are a part, in form approved by lessee, 
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conveying to lessee the demised premises or the premises of which the demised 
premises are a part, free and clear of all encumbrances, except a first mortgage 
not exceeding $5,000 from lessor to the Blackstone Canal National Bank of Provi- 
dence, R. I., to be recorded after this lease. 

Any notice which lessor or lessee may have a right or may be required to give 
or deliver hereunder may be given by depositing the same in the United States 
registered mail, postage prepaid ; if to lessee, addressed to lessee at 430 Hospital 
Trust Building, Providence, R. I., and if to lessor, addressed to lessor at 19 Tioga 
Street, Torrington, Conn. 

Whereas, the lessee is now the lessee of said premises under lease dated No- 
vember 30, 1940, from the Kay-Well Corp., recorded in the records of land evi- 
dence for the town of Torrington, State of Connecticut, in book 139, at page 313, 
as amended and extended by agreement dated September 29, 1942, by and be- 
tween Marvin Chaucer Gold and Annette Elaine Pessin Gold, the lessee, and 
the Blackstone Canal National Bank of Providence, which said agreement is 
recorded in said records in book 145 at page 210, whereunder the lessee has 
paid in advance to the said the Kay-Wall Corp. as rental for said premises the 
total sum of $6,600; and whereas, under the terms of said lease, as amended by 
said agreement, the lessor and his assigns are obligated to repay to the lessee 
upon the termination of said lease in certain manner as specified in said lease 
a sum of money which bears the same ratio to $5,721.78 as the period from the 
date of such termination to October 31, 1957, bears to 15 years; now, therefore, 
in consideration of the cancellation and termination of said lease hereinafter 
agreed upon and in consideration that the lessee shall not require from the lessor 
herein the repayment of said proportion of said $5,721.78, the amount of which 
the lessor herein agrees to be $5,324.40 the lessor herein hereby covenants and 
agrees that if this lease is terminated under the provisions of the paragraph 
hereinbefore contained providing for termination by the lessee in case the lessee 
is prevented from establishing or continuing the business of distributing pe- 
troleum products from and the operation of an automobile superservice station 
upon the demised premises or otherwise through no fault of the lessee, or is 
terminated under the provisions of the paragraph permitting termination upon 
condemnation of all or a portion of said premises for a public or quasi-public 
use, the lessor herein covenants and agrees to pay to the lessee forthwith upon 
such termination a sum of money which bears the same ratio to $5,324.40 as the 
unexpired portion of the term of this lease bears to the full term of this lease, 
and further, the lessor agrees that if the lessee shall exercise the option to pur- 
chase hereinbore contained, it shall be entitled to a credit on account of the pur- 
chase price of a sum which bears the same ratio to $5,324.40 as the period which 
begins with the date of the exercise of said option and ends with the date of the 
expiration of the original term of this lease bears to the original term of this 
lease, and for the consideration aforesaid and as further consideration for this 
lease, the lessor and the lessee do hereby mutually covenant and agree that said 
lease adted November 30, 1940, and recorded in said records in book 139 at page 
313, as amended and extended, shall be and the same hereby is canceled and 
terminated, and the lessor and the lessee do hereby release each other from any 
and all claims arising under said lease and from the performance of any obliga- 
tion therein set forth. 

All of the terms and conditions of this lease shall be binding upon and inure 
to the benetfi of lessor and lessee and their respective heirs, executors, adminis- 
trators, successors, and assigns. 

In witness whereof, lessor has hereunto set lessor’s hand and seal and lessee 
has caused this instrument to be executed and its corporate seal to be hereto 
affixed by its proper corporate officer thereunto duly authorized the day and year 
first written. 

Executed in the presence of: 


NATHAN BEERS. 
Ww. ILLINGHAM, 
[SEAL] OLGA EDITH PADELFORD. 
THE ATLANTIC REFINING Co., 
By W. C. YEAGER, 
Vice President. 
Signed by: 
CLARA EDWARDS. 


Curis E. GRIMES. 
Attest: 


By B. G. McKatrn, 
Assistant Secretary. 
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ToRRINGTON, November 5, 1943. 
STATE OF CONNECTICUT, 
County of Litchfield, ss: 

Then and there appeared Olga Edith Padelford, signer and sealer of the fore- 
going instrument, and acknowledged the same to be her free act and deed, before 
me, 

Witness my hand and notarial seal this 5th day of November 1943. 

WittiaM L. BEERS, 
Notary Public. 


PHILADELPHIA, November 23, 1948. 
STATE OF PENNSYLVANIA, COUNTY OF PHILADELPHIA, 88: 

Then and there personally appeared W. C. Yeager, vice president of the At- 
lantic Refining Co., signer and sealer of the foregoing instrument, and acknowl- 
edged the same to be his free act and deed as vice president as aforesaid, and the 
free act and deed of said corporation, before me. 

Witness my hand and notarial seal this 23d day of November 1943. 

CLARA EDWARDS, 
Notary Public. 


Exuisit B 


THe ATLANTIC REFINING Co., 
Philadelphia, Pa., August 28, 1952. 


A RESTATEMENT OF ATLANTIC’S TBA Poricy 


Dear Str: The Federal Government is investigating all TBA relationships be- 
tween certain tire companies, oil companies, and their dealers. 

Do you have a good TBA deal with the Atlantic Refining Co.? Or are you 
forced against your will to carry a particular line of TBA? This seems to be 
the question involved. 

In the spring of 1951, the Atlantie Refining Co. presented to you for your free 
acceptance or rejection a TBA sales program which long and intensive research 
had indicated would yield the greatest profit to you and would best serve the 
interest of the motoring public. 

For the sales assistance which it renders, the Atlantic Refining Co. receives 
in return a commission ranging from 5 to 10 percent from the tire company. 
Up to now, this barely covers the expenses involved. 

We consider this arrangement with you businesslike and entirely proper and 
it is to our mutual interest that we so inform the public. 

I consider it our duty to recommend to you, those services and products which 
experience and honest research have proven best for you and your customers. 

However, when we originally adopted this program, I wrote to you and to our 
sales force stating that this was an elective program. I now reiterate—that 
this is your program, instituted for your benefit—yours to accept or reject. 

Yours very truly, 
D. T. Coiiey. 
Exuisir C 


ATLANTIC’S LONG-TERM LEASE POLICY 


The long-term lease policy is as follows: 

1. Upon the expiration of his current lease term, any dealer who has operated 
his station during the preceding 2 years in conformance with the standard es- 
tablished by the “purpose and use” clause of Atlantic’s revised lease form 
(clause 3), shall be eligible for a 3-year lease. The 3-year lease shall provide 
an exclusive option on the dealer’s part to cancel on any annual anniversary 
date thereof by giving Atlantic at least 60 days’ advance written notice. The 
original specified rental shall remain the same during the entire 3-year period. 

2. Any dealer not eligible for a long-term lease in accordance with the 
above may be eligible for a 1-year lease and thereafter can become eligible for 
a 3-year lease only if upon the expiration of any subsequent lease he shall have 
a record of having operated his station for 2 consecutive years without receiv- 
ing any written warnings specifying a default in compliance with the “purpose 
and use” clause under the revised lease form and failing to remedy such default 
within 15 days following receipt of the corresponding warning. 
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8. Any dealer whose record of operation during a 3-year lease shall not in- 
vyolve any unremedied defaults of the type specified in the preceding paragraph 
pen be eligible for another 3-year lease. 


The above shall not be construed as meaning that dealers will, upon 
Dr ceatton of current or future leases, become automatically entitled to a new 
lease of either 1 year or 3 years’ duration. The policy is intended to mean 
that if Atlantic in its own discretion decides to enter into another lease ar- 
rangement with the dealer upon the expiration of current or future leases, then, 
in such event, the dealer’s new lease will be either a 1-year lease or a 3-year 
lease in accordance with the policy described above. 

5. This policy is subject to change at Atlantic’s sole discretion. Any change 
will not, however, affect leases outstanding at such time. 

Mr. Roosrevettr. Our next witnesses are Mr. Walker and Mr. Goul- 
din. 

Will you please, stand, gentlemen, and raise your right hands. 

Do you solemnly swear the testimony you “will give before this 
committee will be the truth, the whole truth, and nothing but the 
truth, so help you God ¢ 

Mr. Waker. I do. 


Mr. Goutprn. I do. 


TESTIMONY OF HORACE WALKER, EXECUTIVE DIRECTOR, MET- 
ROPOLITAN RETAIL GASOLINE DEALERS ASSOCIATION, ACCOM- 
PANIED BY JAMES D. C. GOULDIN, PRESIDENT, METROPOLITAN 
RETAIL GASOLINE DEALERS ASSOCIATION, WASHINGTON, D. C. 


Mr. Roosrvert. Would you gentlemen identify yourselves for the 
record ¢ 

Mr. Warxer. My name is Horace Walker, executive director of the 
Met tropolitan Retail Gasoline Dealers Association of Washington, 
D. C., and my associate is Mr. James D. C. Gouldin, president of the 


Metropolitan Retail Gasoline Dealers Association. 

Mr. Roosevert. Mr. Walker, I notice your statement consists of 
nine pages. Could you brief it, or how do you want to proceed ? ' 

Mr. Waker. I assure you that I will be as brief as possible, but I 
have to lead into some affidav its that I am going to file, and some 
other material that I am going to file, with the committee. 

Mr. Roosreveir. You may proceed. 

Mr. Warxer. I am the executive director of the Metropolits in Retail 
Gasoline Dealers Association of Washington, D. C. Our association 
is comprised of independent retail gasoline dealers from the Greater 
Washington marketing area, including the suburban areas of Mary- 
land and Virginia. 

Our membership includes retailers of all major petroleum products 
marketing in this area. 

I should like, Mr. Chairman, with the permission of the committee, 
after presenting my statement, to present Mr. James D. C. Gouldin, 
president of our association, who also has a statement to make, after 
which Mr. Gouldin and I will be happy to place ourselves at the dis- 
posal of the committee to answer any questions of which we have 
firsthand knowledge. 

Mr. Roosrverr. Mr. Walker, if it is all right with you, the record 
will show that your complete statement will be included as if it had 
been ee 


Mr. Wau} Thank you, sir. 


92285—57—pt. 1——17 
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The voluminous record of sworn testimony before this committee 
indicates that some major oil companies and suppliers stand indicted 
for discrimination, intimidation, and coercion in many areas of their 
marketing and distribution systems. 

Despite the complexity of the far-reaching problem, we believe that 
the matter can be summed up in this brief but all-inclusive statement. 

And this is that statement. The majority of the problems of the 
gasoline retailer today are the fruits of the economic domination and 
control which the supplying company holds over the retailer. This 
control is exercised through lease domination, TBA restricted sales 
practices, price discrimination, company- and commission-operated 
stations. 

Parenthetically, it must be said that all of the alleged abuses or 
practices charged to the major oil companies are not committed by all 
suppliers against all of their retailers at the same time. 

However, common knowledge that abuse of economic power actually 
is exercised over retailers by supplier s strikes at the very stability and 
security of the retailer. This creates an atmosphere of fear, uncer- 
tainty, and servitude. In other words, it can happen—it does hap- 
pen—and it may happen to any dealer. 

What of this abuse of economic power that we speak of, and how is 
it exercised by the supplying company? What evidence is there to 
substantiate the claim that the use of this economic power actually 
stifles and restricts the economic opportunity of the retailer ? 

We should like now to picture for the committee the end results of 
these practices in terms that are universally understood and accepted— 
in dollars and cents. In so doing, we hope to prove conclusively that 
the gasoline retailer of today is still operating in the horse-and-buggy 
days economically. 

We have prepared a simple chart which we would like to refer to 
and discuss briefly at this time. Here is the chart, here for graphic 
purposes, and I will read from the statement : 


Wholesale | State and Retail Retail 








Year price (tank Federal margin price 
wagon) tax (pump) 
Cents Cents Cents Cents 
ie ee add cen see 0. 0908 0. 0566 0. 0367 0. 1841 
Jains talete eatin ‘ . 0602 . 0415 . 2050 
. 0668 . 0498 . 2676 
. 0684 . 0498 . 2715 
. 0732 . 0497 . 2756 
. 0741 . 0533 . 2869 
. 0747 . 0537 . 2904 
. 0765 | . 0524 . 2907 
. 0879 | . 0517 . 3033 
. 0313 | . 0150 . 1192 
og ee eee eee bopStaes 61.1 26. 2 | 12.5 100 
! 


(This does not include the oil company 1-cent-per-gallon price boost in mid-January of this year.) 


This chart, gentlemen of the committee, purports to report to you, 
for the years from 1940 until 1956, the wholesale price, tank wagon, 
at the beginning of 1940 and 1956; the State and Federal taxes at 
1940 and 1956; the retail margin—these are all averages, gentlemen— 
at 1940 and 1956; and the retail pump price at 1940 and 1956. 

Our purpose in showing you Sheet statistics, gentlemen, i is to bri Ing 


out that the total increase in the retail price, or pump price, the price 
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that you, the motorist, pays, the difference between 1940 and 1956 
being 0.1192 cents. Now, this 0.1192 cents, gentlemen, is the increase 
in price. When you compare those price increases with the other 
price increases in accordance with the Bureau of Labor Statistics 
figures, it is not too bad. In fact, it is very, very good. 

But our concern, to prove our point, is what happened and who got 
the 0.1192. If you will go over to the figures under the wholesale 
tank-wagon price, you will see that the gain to the wholesaler or the 
supplier was 0.0729 cents. The retail margin was 0.0150 cents. 

Speaking of it as 100 percent, referring to the 0.1192 as 100 per- 
cent, the increase to the supplying company was 61.1 percent; State 
and Federal tax was 26.2 percent; retail margins were 12.5 percent. 

Now, gentlemen, this does not include the recent 1-cent hike which 
was put on across the board about the first of February. 

Despite the individual and collective testimony by oil-company offi- 
cials that these abusive practices do not exist, we respectfully submit 
that the dreary financial picture of today’s gasoline retailer points 
conclusively to a well-planned and well-executed conspiracy to deny 
economic opportunity to the gasoline retailer. 

Let us turn, if we may, to one of the major marketing methods 
used by suppliers to force its controlled pricing policies upon the in- 
dependent, or lessee, service-station operator. ‘This is the commission 
station—commonly referred to as a C station. 

Commission-operated stations are by far the principal instrument 
by which the supplier enforces his abusive economic control—I should 
say some suppliers enforce their abusive economic control—over the 
gasoline retailer. The commission-station method of price domina- 
tion is not used by all companies in all marketing areas at the same 
time, but rather at such times and such places as the oil company 
determines to further restrict the gasoline retailer in his search for 
financial independence. 

Gentlemen, I should like to present to this committee for their con- 
sideration an outline taken from the National Petroleum News of 
July 1956, which outlines a very complete story on commission sta- 
tions, and also four typical commission types which you may wish to 
study or go into. 

Mr. Roosgvetr. The committee, without objection, will accept the 
material submitted as part of the record on Mr. Walker. 

Mr. WALKER. Thank you, sir. 

(The prepared statement of Mr. Walker, in full, and accompany- 
ing material, are as follows:) 


TESTIMONY PRESENTED BEFORE SUBCOMMITTEE No. 5, SMALL BUSINESS COMMITTEE, 
HoUsE OF REPRESENTATIVES, INQUIRING INTO ALLEGED MONOPOLISTIC PRACTICES 
IN PETROLEUM DISTRIBUTION BY MAJOR OIL COMPANIES 


Mr. Chairman, my name is Horace Walker. I am the executive director of the 
Metropolitan Retail Gasoline Dealers’ Association of Washington, D.C. Our as- 
sociation is comprised of independent retail gasoline dealers from the greater 
Washington marketing area including the suburban areas of Maryland and 
Virginia. Our membership includes retailers of all major petroleum products 
marketing in this area. 

Our association performs three principal functions for our members—we in- 
form—we protect—and we represent. It is in the latter category that we appear 
before this committee today, speaking for and representing our members—typical 
small-business men of the community—your service station operator. We are ex- 
tremely grateful to this committee for the opportunity. 
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Our purpose can be very simply stated. We shall endeavor to present to the 
members of this committee for their deliberation our concept of some of the major 
problems facing the Nation’s gasoline retailers today along with documentary 
evidence. Of even greater importance, we shall outline, as briefly as possible, a 
few suggested solutions to improve the grave outlook for the gasoline retailer of 
today and tomorrow. 

It will not be our purpose, gentlemen, to parade before you a horde of individual 
service station operators to confound you with twice-told tales of injustice, abuse, 
retaliation, and major oil company-inflicted hardships. You have already had 
enough apples out of that barrel so that we shall focus our attention on the hard 
core of the matter—the gasoline retailer and his problems—present and future. 

If it were humanly possible to apply the cost in time, money, and effort of all of 
the regulatory and legislative inquiries into the mounting petroleum problems 
within the last few years, both the Government and private debt could be sub- 
stantially reduced. 

I should like, Mr. Chairman, with permission of the committee, to present my 
complete statement and then present Mr. James D. C. Gouldin, president of our 
association, who also has a statement to make, after which Mr. Gouldin and I 
will be happy to place ourselves at the disposal of the committee to answer any 
questions of which we have firsthand knowledge. 

Thank you, gentlemen. 

The voluminous record of sworn testimony before this committee indicates that 
some major oil companies and suppliers stand indicted for discrimination, intimi- 
dation, and coercion in many areas of their marketing and distribution systems. 
Despite the complexity of the far-reaching problem, we believe that the matter 
ean be summed up in this brief but all-inclusive statement. 

The majority of the problems of the gasoline retailer today are the fruits of the 
economic domination and control which the supplying company holds over the 
retailer. This control is exercised through lease domination, TBA-restricted 
sales practices, price discrimination, company and commission-operated stations. 

Parenthetically, it must be said that all of the alleged abusive practices charged 
to the major oil companies are not committed by all suppliers against all of their 
retailers at the same time. 

However, common knowledge that abusive economic power actually is exercised 
over retailers by suppliers strikes at the very stability and security of the retailer. 
This creates an atmosphere of fear, uncertainty, and servitude. In other words, 
it can happen—it does happen—and it may happen to any dealer. 

What of this abusive economic power that we speak of and how is it exercised 
by the supplying company? What evidence is there to substantiate the claim 
that the use of this economic power actually stifles and restricts the economic 
opportunity of the retailer? 

The voluminous testimony already before this committee pretty well describes 
the various methods used by supplying companies as a means toward the end. 
We should like now to picture, for the committee, the end results of these prac- 
tices in terms that are universally understood and accepted—in dollars and cents. 
In ‘so doing, we hope to prove conclusively that the gasoline retailer of today is 
still operating in the horse-and-buggy days economically. 

We have prepared a simple chart which we would like to refer to and discuss 
briefly at this time. A copy of the chart is contained in the printed. statement. 
The statistics used were prepared by the Texas Co. and released by the American 
Petroleum Institute. 











Wholesale Stateand | Retail | Retail . 
Year price (tank! Federal margin price 
wagon) tax (pump) 

Cents Cents Cents Cents 
eee eee maeense aurea hate 0. 0908 0. 0566 0. 0367 0. 1841 
Spee Tice 290).000ri tile ddea)e 200] ]iesbes -Jadaion -2 11033} 0602 ‘0415 | " 2050 
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(This does not include the oil company 1-cent-per-gallon price boost in mid-January of this year.) 
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Despite the individual and collective testimony by oil company officials that 
these abusive practices do not exist, we respectfully submit that the dreary 
financial picture of today’s gasoline retailer points conclusively to a well-planned 
and well-executed conspiracy to deny economic opportunity to the gasoline 
retailer. 

Let us turn, if we may, to one of the major marketing methods used by sup- 
pliers to force its controlled pricing policies upon the independent, or lessee, 
service station operator. This is the commission station—commonly referred 
to as a C station. 

Commission-operated stations are by far the principal instrument by which 
the supplier enforces his abusive economic control over the gasoline retailer. 
The commission station method of price domination is not used by all companies 
in all marketing areas at the same time but rather at such times and such 
places as the oil company determines to further restrict the gasoline retailer 
in his search for financial independence. 

At this point, it might be well to launch into a detailed discussion of the 
several accepted types of commission stations ; however, in the interest of brevity, 
Mr. Chairman, you will note that our testimony includes a detailed outline of a 
number of commission station paterns for the information and guidance of the 
committee. The source of this material is the National Petroleum News, July 
1956. I shall pass over these descriptions and merely request that they be 
included in the record. 

We come now to the documentation of a serious problem in our marketing 
area in the field of commission stations. In the metropolitan marketing area, 
the Shell Oil Co. and more recently the Sun Oil Co, are the only two companies 
who embrace the commission station type of operation. We believe there are 
grave doubts as to the legality of the Sun Co.’s commission station formula which 
we will discuss later. 

The records of this committee will show that in March 1955, our association 
presented testimony naming, among others, the Shell Oil Co. (See pp. 516, 529, 
537, and 539, Distribution Problems, Subcommittee No. 5 hearings.) We charged 
that company with fixing prices by intimidation, coercion, and discrimination 
against a number of Shell dealers. A thorough investigation by our association 
made possible a well-documented case, together with substantiating testimony. 

Prior to appearing before this committee, I personally interviewed Mr. Russell 
C. Chase, district manager, Shell Oil Co., and I discussed with him the findings 
of our investigation. This was a sincere effort, on our part, to clear up the 
problem within the family—so to speak. Mr. Chase denied the allegations and 
informed me that the Shell Oil Co. would use its every force to persuade its 
dealers to meet the lowest competitive marketing prices. A short time prior 
to this conierence, the Sun Oil Co. had slashed its area price 1 cent per gallon. 

Shortly after the 1955 hearings of this committee had been concluded, we 
became aware that the Shell Oil Co. was initiating a commission station program 
throughout the marketing area. Our information indicated each commission 
station established utilized identical pricing policies of reduced gasoline prices— 
usually 2 cents under the going area price—together with the generous use of 
large circus-type price signs. The situation became so acute that Mr. Charles L. 
insted, then president of our association, and I requested a conference with 
Mr. Chase at the Shell Oil Co. office on November 1, 1955, to discuss the matter. 

We discussed, in detail, the damaging effect of the Shell commission plan on 
most of the other retailers in the area. Mr. Chase was very frank and candid 
as to the position of their company. In reply to our direct question as to the 
company’s future policy on commission stations, Mr. Chase replied that the Shell 
Co. had found, by experience, that they could not legally persuade or force their 
lessee dealers to meet competitive prices. Under a commission type of station 
operation. the Shell Co. sets and controls the retail pump price and is in a position 
to move prices up or down within a matter of hours. He further stated that 
they had a number of Shell stations located throughout the marketing area which 
were operating as commission stations. He said they would always maintain 
a certain number of such stations and that every new Shell station would open 
as a commission station in order to establish prices, company policy and proper 
supervision. In this manner, the station would be completely established within 
company-dictated policies prior to its later conversion to a lessee station. He 
further stated that the company would determine which stations—if any—would 
be converted to lessee stations. 
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Mr. Chairman, I should like to submit for the record, an affidavit as to the . a 


authenticity of the above statement. Mr. Binsted was present at the above- T 

mentioned conference. 0 
Gentlemen, the commission station plan of the Shell Oil Co. has been so h 

thoroughly entrenched in our marketing area that it has caused undue hardship 

not only on the few remaining lessee Shell dealers but other brand lessee retailers a 


as well. That the so-called commission system has also proven highly unsatis- u 
factory to the Shell Co. itself is attested by the fact that Shell has experienced t 
an unusually high rate of turnover at these commission locations. 

I should like to offer for the enlightenment of the committee and as a part ES 
of the record this photostatic copy of an official Shell Co. commission station Cc 
agreement used in this area. Members of this committee might desire to discuss I 





this document further at the close of our testimony. Suffice to say, at this time, h 
that paragraph I of the contract appears to be no more than an agreement on 
the part of the Shell Oil Co. to employ a service station manager, The body of Ss 
the agreement is where the true administration, operation, financial arrange- be 
ment and price-fixing formulas are to be found. in 
Let us now turn to the Sun Oil Co. to present this committee with their form di 
of marketing and pricing domination in the Greater Washington area, loosely te 
referred to as commission station. In this connection, we should like to point te 
out, as stated before, that there are grave doubts as to the basic legality and fe 
even the commission station terminology applied to this type of operation. Here 
briefiy is the Sun Oil Co.’s modus operandi—at least in our marketing area. te 
The company executes a lease and sales contract with the intended operator a 
identical to the lease and sales contract offered a regular lessee operator. This ce 
type of lease is used not only with new station operators but, in some cases, is m 
forced on operators who have been operating straight-lease stations. ti 
A supplemental letter is then written by the company to the operator in which 
it (1) guarantees the operator a certain margin for every gallon of gasoline sold ge 
at the station—4 cents in the District of Columbia and 4% cents in Virginia; (2) n 
the company sets the price on gasoline from day to day; (3) the company starts lit 
the operator out with full storage tanks of gasoline to which they retain title; in 
and (4) the company collects the established retail price of gasoline less the th 
guaranteed allowance each time a new supply of gasoline is delivered. it 
The letter usually contains these phrases—“until further notice” and “at your th 
request”’-—which permits the company to convert any station to a lessee status T 
or to reverse the operations, at its pleasure. lo 
The operator, on the other hand, operates the station precisely as if he were CO 
a lessee operator including complete supervision and financial responsibility. Al 
It has only been within the last year that the Sun Oil Co. initiated this type 
of station operation, which are presently confined to northeast Washington €0 
and nearby Virginia. n¢ 
As to the direct effect that this relentless practice has on the Sun dealers them- pi 
selves as well as other brand lessee operators, this can be best described in the Ww 
following affidavit which I will read, in part—with permission of the committee— “y 
and request that the affidavit be placed in the record. on 
st 
AFFIDAVIT pa 
My name is Andrew J. Wurtz, Jr. I have been a Sunoco dealer for 5 years of 
and operate the Columbia Pike Sunoco Station at 3431 Columbia Pike, Arlington, bu 
Va. I have enjoyed a good business until about a year ago. Originally my Ai 
brother was in partnership with me until the first of this year when, due to Sun in 
Oil Co. practices, my brother was forced to sell out to me because there was just 
not enough profit for the both of us. er’ 
Last April, Sun Oil Co. opened a new company-operated training station on in 
Glebe Road South, about eight blocks from my station. The station opened at ba 


the same price for gasoline that all the Sun dealers were charging in this area. 
The first month the company station did not do so well because my station had 
been there for 5 years and we gave excellent service to our customers. The 
following month, the company station dropped their gasoline price 1 cent below 81 
ours. We pumped 19,000 gallons less that month than the month a year previous 
to this date. In my opinion, which is also the opinion of the other area Sun 


dealers, Sun Oil dropped their gasoline price to bring all of the Arlington Sun 80’ 
dealers’ prices down. th 
At that time, lessee Sun dealers were making 5.8 cents a gallon profit. The an 


Sun Oil Co. station on South Glebe Road was losing money at this lowered price 





DISTRIBUTION PRACTICES IN THE PETROLEUM INDUSTRY 257 


and not gaining their objective because the other Sunoco dealers held their price. 
They then leased this company station to the company manager who had been 
operating it and he kept the same price as he was leasing from Sun Oil Co., and 
he was afraid to come up to our price to make a decent living. 

Next, Sun Oil Co. went to another Sun dealer lessee, Mr. John Cap, on Route 7, 
and put him on a commission basis. Cap’s Sunoco is across the street from an 
unbranded station called Peoples Self Service. Sun Oil Co. said they were going 
to let Cap compete with the unbranded station putting Cap on commission since 
his gallonage had dropped from about 50,000 to 33,000 gallons. The unbranded 
gasoline was selling at 27.9 and Sun Oil Co. fixed Cap’s price at 29.9. After 
Cap went on a commission basis his gallonage jumped to 53,000 gallons per month. 
I asked the company salesman how long Cap would be on a commission basis and 
he said “until our competition comes up in price.” 

Mr. Lee Beckwith, the district manager of Sun Oil Co. in this area, told me 
Sun Oil would never sit by and let an unbranded gasoline be more than 2 cents 
below any Sun Dealer in any area. When this was done all the Sunoco dealers 
in the Arlington-Falls Church area were affected by this move. My gallonage 
dropped and so did the gallonage of all the other Sunoco dealers. I had cus- 
tomers who had been dealing with me for 5 years tell me that it is an awful 
temptation to leave me when they can get the same gasoline at Cap’s Sunoco 
for 2 cents less than mine. 

I have worked for 5 years giving good service to build up a good business only 
to have my own parent company come along and undercut my price. Any loss 
a company training station has can be charged off as training expenses but I 
~annot. It’s my bread and butter for my family. Fortunately, I do not rent 
my station from the Sun Oil Co. or I could not tell you about these unjust prac- 
tices that are going on here in the Arlington area. 

Before there were so many stations in Arlington we could make less profit per 
gallon and still make a good living because we could get volume business, but 
now there are to many stations to get a high volume, so we have to charge a 
little more to make a decent living on the amount we sell. The pie is being cut 
into too many slices. You can see Sun is selling the same volume of gasoline 
that all their dealers were selling before in this area but now a large part of 
it is being funneled into Cap’s commission station and is being taken away from 
the rest of the Sun dealers. This is Sun’s way of forcing our retail price down. 
Two Shell stations in this area are on a commision basis also and they say as 
long as Cap is at 29.9 they will sell at this price also. This practice—the 
commission station—could very well be the cause of a disastrous price war in 
Arlington. 

This price discrimination to the favored lessee dealers and denial of such 
concession to others who must meet the same competition tends to create mo- 
nopoly in my opinion. The foregoing testimony is an example of this type of 
price discrimination. Written evidence of this is hard to obtain but Mr. Cap, 
who is a friend of mine, told me he was on a commission basis, or as he said, 
“Whatever the Sun Oil Co. calls it.” Sun guarantees Mr. Cap 4% cents profit 
on each gallon sold. Two of the truckdrivers that deliver Sunoco gas to Cap’s 
station say he is on a commission basis but say the way the company juggles the 
paperwork around it is hard to tell what Cap is paying for gasoline. 

I realize this committee is very busy and I also realize that other agencies 
of the Government, who are supposed to protect small-business men, are also 
busy. I will say this—a real investigation of Sun Oil Co.’s practices, both in 
Arlington and Washington, would prove, without a doubt, that Sun is discrim- 
inating against its dealers. 

Now is the time for the small-business men to speak up and inform the Gov- 
ernment, through their Congressmen, what is happening. You are making a step 
in the right direction and I hope that your hearings will bring about some 
badly needed relief for the service-station operator. 

ANDREW J. WortTz, Jr., 
Columbia Pike Sunoco Service, 
8431 Columbia Pike, Arlington 4, Va. 


STATE OF VIRGINIA, 
County of Arlington, ss: 

Before me, a notary public in and for the State and county aforesaid, per- 
sonally appeared Andrew J. Wurtz, Jr., who made oath in due form of law 
that the foregoing statements are true and correct to the best of his knowledge 
and belief. Also, said affiant stated that he had authorized Mr. Horace Walker 
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to present these statements, in his behalf, to the chairman of Subcommittee 
No. 5, Smali Business Committee, House of Representatives. Dated the 11th 
day of April 1957. 
[SEAL] Rospert L. SHELDON, 
Notary Public, Virginia. 

Expires March 24, 1961. 

Mr. Chairman and members of the committee, we believe that we have out- 
lined for your consideration, the principal contributing factor to the abusive 
economic power which some suppliers utilize to keep the gasoline retailer in 
financial bondage. I regret that this testimony has consumed so much time, 
however, it is impossible to deal properly with this important problem without 
taking time. I should like to close with the observation that unless the abuses 
perpetrated by oil companies, under the powerful economic control, are curbed; 
unless the major oil companies are, in some way, held responsible for the ex- 
ploitation of the gasoline retailer, unless the gasoline retailer has the unham- 
pered right to fashion his own economic freedom, the service station operator— 
as he is known today—will vanish from our free economic system. 

Please understand that we speak not only for those retailers who have been 
victims of the doctrine of intimidation, coercion or discrimination but for the 
retailer of today and tomorrow who wishes only to be a part of a free and open 
opportunity available to all. 

Thank you gentlemen, for your patience and courtesy and now may I present 
Mr. Gouldin who has a brief statement to make. Mr. Gouldin. 


ae x e ak ae od ae 
National Petroleum News, July 1956 


BEHIND THE MOVE TO COMMISSION STATIONS 


There’s confusion. A dozen big companies have commission-station systems; 
eight are expanding. Yet some majors refuse to touch commission plans 


Commission marketing offers two big advantages: sharper price flexibility, and 
a quick, easy way to set up promising new dealers who lack capital 


But there are big problems, too. Administration can be complicated. And the 

Government people are very much in the picture. 

Just mention commission stations to a major-company sales management man 
these days and you get one of three reactions: 

Genuine-enthusiasm. “This is one thing we’re going to be using more and 
more,” a west coast marketer asserts. “It’s working out well.” 

An uneasy flinch. “We don’t fool with rattlesnakes,” says a southwestern 
executive. “They bite. These consignment stations are illegal as hell.” 

No interest. “We've reviewed the idea to a high level,” explains an official of 
atop major. “There’s nothing in it for us.” 

Even within the dozen big companies currently using commission plans, opin- 
ions are likely to be split. At one of them, for example, sales people will assure 
you that commission stations are the last thing to lose any sleep over. But 
ask a legal department man and you get an entirely different story. 

There’s interest in commission stations as a means of breaking in new deal- 
ers; with the company retaining title to products until they’re sold, the dealer 
has less responsibility to shoulder. Then, too, it’s a good way of getting around 
the capital-investment problem for dealers who are long on potential but short 
on cash. Commission plans provide more price flexibility, and they're a good 
means of insuring that a station stays open long enough, looks attractive, and 
is staffed by uniformed attendants. . 

But there’s a darker side. The same plan that lifts some of the weight of 
responsibility from the station man plunks it right back in the lap of the com- 
pany. Consigning products means more bookkeeping—says one executive, “A 
commission plan won’t work unless you can simplify it to a point where you 
don’t need 14 auditors for 14 stations.” 

Again, the system that gives a company a freer hand in price maintenance 
may pose Federal problems. Increased antitrust activity in recent months has 
made oilmen ultrasensitive to situations that could conceivably invite Govern- 
ment investigation. To a considerable extent, it’s a problem of definition. 
There’s a prevailing feeling in the industry that it’s next to impossible to know 
where the Government stands on business issues, commission marketing 
included. 
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THE GOVERNMENT'S VIEW 


Right now, the Government’s thoughts on commission stations—as expressed 
during NPN interviews with the Justice Department and the Federal Trade 
Commission—are not unfavorable. DJ people regard commission-consignment 
plans as a possible answer to the problem of avoiding price discrimination 
charges under the Robinson-Patman Act, as well as private antitrust actions 
like that in the Hnterprise Industry v. The Texas Co. case. FTC lawyers 
agree. They point out that commission plans give oil companies a perfectly 
legal right to tell station men what brand of tires to sell and what prices to set. 

The key is agency.—Both Government groups feel that if the commission 
arrangement is one of true agency (a company agent), legal title to gasoline or 
TBA remains with the company and there can be no danger of running afoul 
of price or antitrust laws. The problems arise over what constitutes actual 
agency. Two important tests of whether agency exists or not, as cited by DJ: 

Does the operator pay rent for the station? 

Is he on commission for all products, or just for gasoline? 

Where an operator pays rent and/or is only on commission for gasoline, 
according to the Justice Department, he may not be the company’s legal agent. 
Such an arrangement, says DJ, may be “just a subterfuge for price fixing.” 
There is also some doubt that the off-again-on-again method of switching deal- 
ers from lessee to commission basis and back constitutes true agency. (During 
Senator Hubert H. Humphrey’s hearings into the New Jersey price wars, the 
investigating subcommittee expressed its disapproval of such a system.) How- 
ever, Justice men say they aren’t prepared to guess about this until they see a 
specifie plan. 

OILMEN’S VIEWS 


Talk to majors and jobbers who use commission stations, and you won't find 
much real excitement over the systems. Marketers emphasize that this is no 
sweeping trend, and the facts support them: The number of stations selling 
branded gasolines on commission plans is probably well under 8,000, out of a 
national station total of 181,000. Commission retailing is not new, either. 
Many companies used it widely in the thirties, then backed away. 

Sut today commission stations are back in the limelight, as a likely way of 
solving dealer recruitment problems, and as a fresh approach to price troubles 
that can’t be cured by the voluntary allowance route. Since Union Oil Com- 
pany of California made news by offering its commission plan to all company 
dealers (NPN—Feb, p. 34), new attention has been focused on commission 
stations. Twelve major companies, plus a number of jobbers, presently use 
such plans. Standard Oil Company of California has been running experi- 
ments for over a year; four companies have introduced plans since November. 
Only last month The Texas Co. began breaking in its first commission plan, with 
15 stations in San Antonio, Tex., and 15 in Providence, R. I. At least five 
companies will expand their plans in the near future, and Union Oil of Cali- 
fornia hopes to have all its dealers on commission by the end of the year. 


Commission station scoreboard 


Company Total Commission | Products consigned 
| stations stations 
Atlantic . 8, 400 429 | Gasoline. 
Cities Service 16, 700 | 42 De. 
Continental Oil_.- | &, 600 (4) Do. 
Esso Standard 25, 000 154 | Gasoline, motor oils. 
Gulf 36, 400 2500 | Gasoline. 
Humble 2, 200 | 2350-400 | All. 
Kerr-McGee.. 950 8 | Gasoline. 
Shell 23, 100 1, 021 Do. 
Standard of California. 8, 100 250-100 | All. 
Standard of Indiana. - 17, 000 225-30 | Gasoline. 
8un Oil 6, 800 1, 200 Do. 
The Texas Co_- 38, 500 30 Do 
Union of California 5, 000 2 3, 000 Do. 


Plan operative as of February 1956; not in use at stations yet. 
2 Estimate only. Exact figure not available from company. 
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COMMISSION STATION : PRO AND CON 


Behind the move to commission stations, there’s no epidemic of commission 
fever. Most marketers say they’re using commission because they have to, 
“You’ve got to have something new every day in this business,” says a major- 
company Official. “We got clobbered with our last plan, so now it’s commission.” 
Observes a Texas jobber, ‘““Consignee stations are a solution of the last resort.” 

There’s general agreement that lessee dealers would be preferable to commis- 
sion operators, if the choice were open. But apparently it isn’t. Of the 12 
majors how using commission stations, 6 say their primary reason is to solve 
a manpower problem. That’s a secondary reason for others. Three majors say 
their main objective in using commission is to help operators through price dis- 
turbances. 


The Favorable Angles 


Ask marketers what commission stations have to offer, and the most frequent 
answers will be: 

Solution to the dealer shortage 

Training for dealers, and a way of measuring potential at new outlets 

Better control of price war situations 

Better control of merchandising, housekeeping, hours, uniforms 

Competition’s doing it, so we have to * * * (or) we like to experiment. 

Recruiting aid—Getting good manpower is an object of almost all plans. Says 
a major executive, “We get a much higher type man with our commission plan. 
We have Doctors of Philosophy running some of our stations, men who worked 
their way through school, wanted to be their own boss when they got out, but 
just didn’t have any capital. We set them up.” This official figures a com- 
mission operator needs to invest only $1 for every $2 a lessee invests. Several 
companies estimate that if a lessee needs to put up $5,000, a consignee can get 
by on $2,000—and the company will often help him raise it. 

At least one executive—Dwight T. Colley of Atlantic Refining Co.—has res- 
ervations, however. “It’s a good way to get a good dealer started,” says Colley, 
“but it’s also a good way to get a bad dealer started. The fact that a man can 
raise the money is a good indication of his character and his standing in the 
community. 

Training ground—If a man works out well as a commission operator, chances 
are he'll make a good dealer. That's the thinking behind plans like Esso’s, 
Shell’s, and Conoco’s. These companies use their plans to indoctrinate new 
dealers. In Shell’s case, every new station starts out on the company’s C-Plan, 
and many commission operators are converted to “L-Dealers” after a trial period 
that averages 6 months. Esso tends to convert in about a year, but in all cases 
the waiting period depends on the individual. One added advantage of starting 
all stations on consignment: it gives the company a “test-tube” method of deter- 
mining rental values accurately. 

Price war value.—It’s fairly general opinion that commission plans can be 
invaluable in seeing dealers through price wars, and that they’re an effective 
way of attacking bad-market situations “Commission put an end to price 
cutting in Camden, N. J.,” points out an eastern marketer. 

Appearance plus—Commission stations appear to produce high-level results, 
from an operational standpoint. One major company finds that its commis- 
sion outlets stay open longer in winter, since the company foots the heat and 
light bills. It adds that restrooms are kept cleaner, and that employees are 
neater, better dressed. 

Incentives still there-—Commission plans are often criticized for removing a 
man’s independence, but it would be a hard rule to prove. There are plenty 
of cases like that of a midwestern dealer who was switched to consignment 
after 10 years on a lease. He showed immediate gallonage gains. The oper- 
ator indicated that there was a psychological advantage in having some of the 
burden of responsibility go to the company. 

Highly imaginative and successful incentive plans have been worked out of 
the commission station system, too. A Southwest private-brand distributor, for 
example, has what he calls a “40-30-30” plan at his company-owned stations. 
The manager gets 40 percent of the commission rate allotted to the station, 
and the two attendants each get 30 percent. The company screens all personnel 
“Instead of having 1 good merchandiser and a couple of workers,” reasons the 
distributor, “we have 3 good salesmen who know their paychecks depend on 
how much merchandise they sell.” 
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The negative side 

Some factions can’t muster even a grudging good word for commission sta- 
tion plans. ‘We've reviewed them every year for the past 3 or 4 years,” says 
an executive of a big major, “and we can’t make them look good economically 
or legally.” 

More extreme is a Southwest marketer: “These stations are illegal as hell. 
We've been told we either have to be a wholesaler or a retailer. We can’t be 
both. We’ll never have consignment until the laws are changed.” 

Up in arms.—Oil company opposition to commission stations, however, is pas- 
sive. The real resistance comes from the dealer associations, which accuse 
major suppliers of using commission stations to control margins. National 
Congress of Petroleum Retailers leads the battle against commission stations, 
and fights them whenever it can. It continually discourages dealers from get- 
ting involved in commission setups. 

NCPR executive secretary, John W. Nerlinger, Jr., asserts that commission 
operations allow suppliers to force other dealers to follow predetermined price 
patterns. He accuses suppliers of picking commission stations in strategic spots 
where they want to depress the market, then doing so. Several major marketing 
men just laugh that one off. But Nerlinger cites Atlanta as an example. There, 
he says, two majors have used commission stations to drop prices from a normal 
of 31.5 cents a gallon to 29.9 cents a gallon. 

Why thumbs down?—Factors like the NCPR’s campaign tend to make mar- 
keters wary about getting too deeply embroiled in commission retailing. When 
you add them up, there are three main stumbling blocks to widespread adoption 
of commission plans at the station level : 

Legal: The situation is hazy enough to require some caution, and several 
companies are frankly unwilling to run the risk of new tangles with dealer 
groups or investigating legislators. “It’s hard enough to live right as it is,” says 
one marketing manager. “Why make it harder?” 

Economic: Some commission-plan users discount the heavy paperwork they 
do as a small, necessary evil. Others—users and nonusers—see it as a drag on 
operations that are already topheavy in bookkeeping and internal auditing con- 
trols. In addition, establishing retail prices means extra work to evaluate, 
recommend, and make conclusions, hiking operating costs even further. For 
jobbers the problem can be even more acute. “The records necessary to carry 
my program—collecting taxes, bonding operators—are terrific,” says Texas 
jobber Leslie Neal. 

Philosophical: Some companies have always stuck to a straight purchase- 
and-resale arrangement with their station men. They think in those terms and 
they feel that the system is central to the company’s success. For such a 
company, it’s difficult to make commission retailing mesh with the all-around 
scheme of things. Esso Standard Oil Co., which uses commission stations spar- 
ingly, is one example. “Commission stations are a sales tool that we can use 
to develop stronger dealers,” says a management man, “but chances are that 
the dealer will be better when he’s independent.” 





COMMISSION STATIONS: HOW THEY WORK 


There is no set pattern to use in putting together a commission-station plan, 
and none of the leading plans operating today is exactly like another. It de- 
pends on what you use commission for, how completely your company is will- 
ing—or able—to shoulder new administrative burdens, and, most important of 
all, it depends on the way your lawyers read the laws. 

Listed below are four actual plans that can be considered representative of 
the types that are in widest use today. They vary sharply in purpose and de- 
sign; their common denominator is that in all of them, gasoline is consigned to 
the station operator, and the supplying company sets the retail price. 

Plan A: Full consignment.—All products supplied by the company are con- 
signed. Rates run 20 percent of retail price less taxes on gasoline, with floor 
of 3.3 cents on regular, 3.8 cents on premium, and ceiling of 4 cents on regular, 
4.5 cents on premium. Operator gets 36 percent of retail price on motor oil, 
TBA commission approximates dealer markup. Washing and lubrication busi- 
ness belongs 100 percent to agent. Costs of business are shared. Operator pays 
50 percent of utilities charges, 0.7 cent gallon rent up to 25,000 gallons, no rent 
over 25,000 gallons. Operator pays his own help. Administration involves pay- 
ment of social security by company on operator and “front” helpers. Operator 
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handles his own Federal income taxes. Company considers him independent 
businessman. Locations of consignment stations are primarily in bigger cities, 
larger and more expensive stations. Objectives of plan are recruitment of prom- 
ising men, closer control of ‘‘show spot” stations. 

Plan B: Part consignment.—Only gasoline is consigned. Rates run 3.5 cents 
on regular, 4 cents on premium. Costs of business fall mainly to operator, who 
pays utilities, 0.65 cent gallon rent (with minimum rental of $175 monthly) and 
pays regular dealer price for motor oils and TBA. Operator buys light tools 
and lubrication equipment, company buys heavy equipment. Administration 
involves l-year contract, which can be canceled by mutual consent at any time, 
or 30 days prior to anniversary by either party. Company does not collect social 
security or taxes, considers operator independent businessman. Locations: 
wide ranging. Objectives: Dealer recruitment, price. 

Plan C: Employee consignment.—Only gasoline is consigned. Rates vary 
with value of real estate involved, and are geared to corresponding lessee mar- 
gins. Costs of business are borne mainly by company, which pays fixed overhead, 
utilities, licenses, and maintenance. Administration is handled by company, 
which carries workmen’s compensation coverage, social security, and withholds 
income taxes for operator and helpers. Company acknowledges responsibility for 
actions of operator and his helpers that are within the scope of their employment. 
Under this company arranvement retains complete right to control the station 
operation. . Locations: Wide-ranging, especially in larger operations. Objec- 
tives: break in all new dealers (many commission agents are converted to lessee 
after 6-month period) ; test potential of new station to determine rental value; 
maintain higher standards; follow price changes closely. 

Plan D: Off-on consignment.—Only gasoline is consigned. Rates are fixed at 
3.25 cents per gallon. Costs of business are borne mainly by company, which 
pays most of overhead, all utilities, and maintenance. Operator pays rental on 
6 percent of gross TBA and motor oil sales as well as fixed rent on extras such as 
company-owned parking lots or garages. Administration is handled by company, 
which has “the same responsibilities that any principal has for his agent,” includ- 
ing responsibility for the operator's actions within the scope of his duties. 
Arrangement is temporary and agent is delinitely not considered a company 
employee. Locations: Plan is offered to all dealers in limited areas during severe 
price wars. Areas are congruent with political subdivision. Regional manager 
puts operator on or off the plan. Objectives: Relief in emergency situations. 
These include starting a new dealer as well as meeting price war crises, 

Mr. Watxrr. We now come to the documentation of a serious prob- 
lem in our marketing area in the field of commission stations in the 
metropolitan marketing area; Shell Oil Co., and more recently, the 
Sun Oil Co., are the only two companies who embrace the commission 
station type of operation. 

We believe there are grave doubts as to the legality of the Sun 
Co.’s commission-station formula, which we will discuss later. 

The records of the committee will show that, in March 1955, our 
association presented testimony nnd among others, the Shell 
Oil Co. See pages 516, 529, 537, and 539, Distribution Problems, Sub- 
committee No. 5 hearings report. You shave copies of it. 

We charged that company with fixing prices by intimidation, co- 
ercion, and discrimination against a number of Shell dealers, A 
thorough investigation by our association made possibly a well-docu- 
mented case, together with substantiating testimony. 

Prior to appearing before this committee, I personally interviewed 
Mr. Russell C. Chase, district manager, Shell Oil Co., and discussed 
with him the findings of our investigation. This was a sincere effort, 
on our part, to clear up the problem within the family, so to speak. 
Mr. Chase denied the allegations and informed me that the Shell Oil 
Co. would use its every force to persuade its dealers to meet the lowest 
competitive marketing prices. A short time prior to this conference, 
the Sun Oil Co. had slashed its area price 1 cent per gallon. 
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Shortly after the 1955 hearings of this committee had been con- 
cluded, we became aware that the Shell Oil Co. was initiating a com- 
mission-station program throughout the marketing area. Our infor- 
mation indicated each commission station established utilized iden- 
tical pricing policies of reduced gasoline prices—usually about 2 cents 
under the gomg area price—together with the generous use of large 
circus-type price signs. The situation became so acute that Mr. 
Charles L. Binsted, then president of our association, and I, requested 
a conference with Mr. Chase at the Shell Oil Co. office on November 
1, 1955, to discuss this matter. 

Now I should like to offer, for the enlightenment of the committee, 
and as a part of the record, this photostatic copy of an official Shell 
Co. commission-station agreement used in this area. Members of 
this committee might desire to discuss this docwment—— 

Mr. Roosrvert. Mr. Walker, would you wait just a moment? 

Mr. Waker. Yes, sir. 

Mr. Roosrverr. What you have submitted is a photostatie copy 
of a service-station manager’s agreement; is that correct? 

Mr. Wacker. That is correct. 

Mr. Rooseveitr. Of the Shell Oil Co. ? 

Mr. Waker. That is correct. 

Mr. Rooseverr. From whom did you secure this? 

Mr. Warxer. A dealer, 

Mr. Roosrveitt. From a dealer ? 

Mr. Wauxer. Yes, sir. 

Mr. Roostveir. Do you know, of your own information, that this is 
a true copy of the Shell Oil Co. contract ? 

Mr. Waker. Yes, sir; it was taken from a duly executed lease. My 
next statement, perhaps, will clarify that. Suffice to say at this time 
that paragraph I of the contract appears to be no more than an agree- 
ment on the part of the Shell Oil Co. to employ a service-station 
manager. 

My. Roosreverr. Well, the committee will receive the exhibit and 
make it a part of what you have submitted, without prejudice to re- 
buttal by the company, that this is not an actual copy of their agree- 
ment. 

Mr. Waker. Fine. 


(The document referred to is as follows :) 


SERVICE STATION MANAGER’S AGREEMENT 


This agreement, —--- wnonecu-enwey 19 ~.-, between Shell Oil Company 
(herein called “Shell”), and ~--------.----------~ (herein called “Manager”). 


WITNESSETH : 
1. EMPLOYMENT. Shell hereby employs Manager, and Manager hereby accepts 
employment by Shell, to operate Shell’s service station located at 


2. CONSIGNED PropucTS. Shell shall stock the station with “Shell” gasolines and 
such other products as Shell may elect to consign to Manager. Inventories of 
such consigned stocks shall be maintained in such quantities as Shell considers 
adequate for the proper operation of the station. Title to all products consigned 
to Manager shall remain in Shell until sold, and Manager shall sell such products 
at prices fixed by Shell. Manager shall account to Shell for consigned products 
sold, in the following manner: At the time of each replacement delivery, Manager 
shall pay Shell in cash, on partial account for consigned products theretofore 
sold, an amount equal to Shell’s retail prices for the quantities of gasolines so 
delivered (less the commissions specified below), and Shell’s dealer prices for the 
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quantities of other consigned products so delivered, as such prices are in effect 
for each product or grade thereof and for the station at the time of such delivery. 
At the time the price of any consigned products is changed or Manager’s account 
as to any consigned product is closed out by termination of this Agreement or 
otherwise, an inventory of each such consigned product shall be taken, and the 
difference between the quantity consigned and the quantity in stock shall be 
determined. If the price is increased, a credit memorandum shall be issued by 
Shell to Manager in an amount equal to such difference in quantities multiplied 
by the per-unit price increase. If the price is reduced, Manager shall pay Shell 
in cash an amount equal to such difference in quantities multiplied by the per- 
unit price decrease. If Manager’s account as to the consigned product is being 
closed out, Manager shall pay Shell in cash Shell’s retail prices for such differ- 
ence in quantities of gasolines (less the commission specified below), and Shell’s 
dealer prices for such difference in quantities of other consigned products. Such 
prices shall be those in effect for the respective products or grades thereof and 
for the station at the time of the inventory. 

3. OTHER MERCHANDISE AND SERVICES. Manager shall have the right, for his 
own account: (a) to purchase from Shell or such other suppliers as Manager 
may choose, and sell at the station, such other items of merchandise as Shell may 
approve, and (b) to perform such services at the station as Shell may approve; 
provided that Manager shall pay for such items of merchandise purchased from 
Shell, in cash at the time of delivery. Shell’s dealer prices therefor then in effect 
for the station; and provided that Manager shall not engage in automotive body 
work or major engine repairs at the station without Shell’s prior written ap- 
proval. Manager shall obtain all licenses and permits which may be required, 
and shall pay all fees, taxes, and other charges which may be assessed or in- 
curred, by reason of the transaction of such business by Manager for his own 
account. 

4. COMPENSATION. As full compensation, subject to the payment of all sums 
payable by Manager hereunder: (a) Manager shall retain the following com- 
missions per gallon for the sale of consigned gasolines : 


[Cents] 


Commission | Minimum 
| commission 


Grade of gasoline: 
ae bichonn sisal male pate wines tievieae eebk De ; 


er ie ea oie i anaes mee bwheweneh bhbeweenkheask : 


provided, that at any time when Shell’s retail price for any grade of gasoline at 
the station is considered by Shell to be subnormal, the above-specified commis- 
sion for such grade may be reduced, but never below the minimum commission 
above-specified for such grade; and (b) Manager shall retain all profits made 
on the sale of other consigned products (after paying to Shell the amounts 
specified in article 2), all profits made from the sale of other merchandise pur- 
chased by Manager, and all receipts from approved services performed by 
Manager. 

5. OPERATION. Manager shall: (a) devote his full business time to the opera- 
tion of the station and use his best efforts to promote the sale of “Shell” prod- 
ucts; (b) comply strictly and fully with all of Shell’s instructions, rules and 
regulations, and all Federal, state and local laws, ordinances and regulations, 
appicable to the operation of the station; (c) keep such records and make such 
reports as Shell may require: (d) employ, and pay all wages and salaries of, 
such assistants at the station as Shell may require and approve, and discharge 
any such assistant at Shell’s request; (e) pay for all supplies and small items 
of equipment required in connection with the operation of the station: (f) col- 
lect and pay, as directed, such taxes, fees or charges as Shell may desire or be 
required to collect from or pass on to customers, either as a separate item or 
as part of the retail selling price, and which are not included in the prices 
specified in article 2; (g) withhold and pay over to Shell such employee taxes 
and contributions as Shell is or may be required by law to withhold on the 
compensation of Manager and his assistants; and (h) be solely responsible for 
all cash collected, shortages in consigned products, and loss or damage of prop- 
erty owned by Manager or his assistants. Manager shall have no authority to 
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make any commitments whatsoever in the name or behalf of Shell; and any 
unauthorized credit extended by Manager shall be for the account and at the 
risk of Manager alone. 

6. INSURANCE—INDEMNITY. Manager shall carry at all times automotive 
podily injury and property damage liability insurance covering such automotive 
equipment as he may utilize in the operation of the station, with minimum 
bodily injury limits of $10,000 per person and $20,000 per accident and a prop- 
erty damage limit of $10,000 per accident, and furnish Shell on request satis- 
factory evidence of such coverage. Manager shall indemnify Shell against all 
claims, suits, loss and liability arising out of the operation of any such auto- 
motive equipment, or out of the performance at the station of any automotive 
body work or major engine repairs. 

7. Security. At Shell’s request, Manager shall furnish Shell satisfactory 
security for the performance of Manager’s obligations under this Agreement, 
which may include surety bonds covering Manager and any or all of his assist- 
ants. Shell shall have a lien on all equipment, merchandise and other property 
owned by Manager at the station, to secure the performance of Manager’s obli- 
gations hereunder; and in the event of any default by Manager in such per- 
formance, Shell shall have the right to enforce said lien in the same manner as 
permitted or provided by law for the enforcement of chattel mortgage liens. 

8. TERMINATION. This Agreement and Manager’s employment hereunder shall 
continue until terminated by either Shell or Manager by giving twenty-four (24) 
hours’ notice to the other at any time. Upon any termination of this Agree- 
ment, Manager shall immediately account to Shell for all consigned products 
not previously accounted for, as provided in article 2 hereof, and for all of 
Shell’s equipment and other property used by Manager at the station during the 
continuance of this Agreement, including the equipment listed in attached 
Exhibit A, and shall pay Shell at current depreciated prices for any of such 
equipment or property which is not on hand at such time. 

9. ENTIRETY—EXECUTION. This Agreement is the entire contract, and merges 
or supersedes all other promises, representations and understandings, with ref- 
erence to or in consideration of the subject matter hereof. Neither this Agree- 
ment nor any amendment or supplement thereto shall be binding on Shell unless 
and until it is signed in Shell’s behalf by a representative duly authorized by 
its Board of Directors, and a copy thereof so signed is delivered to Manager. 

IN WITNESS WHEREOF, this Agreement is executed as of the date first herein 
written. 

Recommended by : 
SHELL Or CoMPANY. 

Mr. Waker. In further statement on that particular subject, Mr. 
Chairman, it would be this: The body of the agreement is where the 
true administration operation, financial arrangement and price-fixing 
formulas are to be found. 

Now let us turn to the Sun Oil Co. to present this committee with 
their form of marketing and price domination in the Greater Wash- 
ington area, loosely referred to as commission station. In this con- 
nection, we should like to point out, as stated before, that there are 
grave doubts as to the basic legality and even the commission station 
terminology applied to this type of operation. 

Here briefly is the Sun Oil Co.’s modus operandi—at least in our 
marketing area. 

he company executes a lease and sales contract with the intended 
operator identical to the lease and sales contract offered a regular 
lessee operator. This type of lease is used, not only with the new 
station operators, but in some cases is forced on operators who have 
been operating straight lease stations. 

Mr. Roosevetr. Mr. Walker, counsel has a question. 

Mr. Netuts. I have a question on this sentence: 


This type of lease is being used not only with new station operators but in 


some cases is forced on operators who have been operating straight leased 
Stations. 
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Do you have any evidence of any such 

Mr. Waker. I will submit that, yes, sir. I have it here. 

Mr. Nevuis. Fine. 

Mr. Watxer. I am pursuing that one thought right now. 

In trying to cut this down, I have eliminated a statement, in fact a 
whole page, which I should go back to if I may, Mr. Chairman, with 
respect to the conversation ‘that took place at Mr. Russell Chase’s 
office on the occasion of our first conference. 

Mr. Roosrvetr. What page? 

Mr. WALKER. On page 6, “sir. 

We discussed, in detail, the damaging effect of the Shell commission 
plan on most of the other retailers in the area. Mr. Chase was very 
frank and candid as to the position of the company. In reply to our 
direct question as to the company’s future polic? y on commission sta- 
tions, Mr. Chase replied that the Shell Co. had found, by experience, 
that they could not legally persuade or force lessee dealers to meet 
competitive prices. Under a commission type of station operation, 
however, the Shell Co. sets and controls the retail pump price and 
is in a position to move prices up or down within a matter of hours, 
Mr. Chase further stated that they had a number of Shell stations 
located throughout the marketing area which were operating as com- 
mission stations. 

He said they would always maintain a certain number of such 
stations and that every new Shell station would open as a commission 
station in order to establish prices, company policy and proper super- 
vision. In this manner, this station would be completely established 
within company dictated policies prior to its later conversion to a 
lessee station. 

He further stated that the company would determine which sta- 
tions—if any—would be converted to lessee stations. 

Now at this point, I should like to submit to this committee an 
affidavit signed by Mr. Charles L. Binsted, and sworn to, in which 
he says: 

I certify that the following statement, included in Mr. Walker’s testimony be- 
fore Subcommittee No. 5, is true and that I was present when the conversation 
took place at the Sheil Oil Co., November 1, 1955. 

Mr. Roosevett. The committee will receive the affidavit and make 
it part of the record. 

(The affidavit of Mr. Binsted is as follows :) 


AFFIDAVIT 


My name is Charles L. Binsted, operator of Binsted’s Esso Servicecenter, 4812 
MacArthur Blvd. NW., Washington, D. C. I was president of the Metropolitan 
Retail Gasoline Dealers’ Association from July 1, 1955 to June 30, 1956. 

I certify that the following statement, included in Mr. Walker’s testimony 
before Subcommittee No. 5, is true and that I was present when the conversa- 
tion took place at the Shell Oil Co., November 1, 1955: 

“We discussed, in detail, the damaging effect of the Shell commission plan on 
most of the other retailers in the area. Mr. Chase was very frank and candid 
as to the position of their company. In reply to our direct question as to the 
company’s future policy on Shell stations, Mr. Chase replied that the Shell Co. 
had found, by experience, that they could not legally persuade or force their 
lessee dealers to meet competitive prices. Under a commission type of station 
operation, the Shell Co. sets and controls the retail pump price and is in a 
position to move prices up or down within a matter of hours. He further 
stated that they had a number of Shell stations located throughout the mar- 
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keting area which were operating as commission stations. He said they would 
always maintain a certain number of such stations and that every new Shell 
station would open as a commission station in order to establish prices, com- 
pany policy and proper supervision. In this manner, the station would be com- 
pletely established within company-dictated policies prior to its later conversion 
to a lessee station. He further stated that the company would determine which 
stations, if any, would be converted to lessee stations.” 
CHARLES L. BINSTED, 
Binsted’s Esso Servicecenter, Washington, D. C. 

Subscribed and sworn to this 11th day of April 1957 in the city of Washing- 
ton, District of Columbia. 

ALVIN E. LipTz, 
Notary Pubdlic. 

Mr. Waker. I am going back now to the testimony on the Sun Oil 
Co. 

Here briefly is the Sun Oil Co.’s modus operandi—at least in our 
marketing area. 

The company executes a lease and sales contract with the mtended 
operator identical to the lease and sales contract offered a regular 
lessee operator. This type of lease is used, not only with new station 
operators, but in some cases is forced on oper: ators who have been 
oper ating straight lease stations. 

A supplemental letter is then written by the company to the oper- 
ator in which it (1) guarantees the oper ator a certain margin for every 
gallon of gasoline sold at this station—4 cents in the District of 
Columbia and 41% in Virginia; (2) the company sets the price on gaso- 
line from day-to-day; (3) the company starts the operator out with 
full storage tanks of gasoline to which they retain title; and (4) the 
company collec ‘ts the established retail price, which they set, of gaso- 
line less the guaranteed allowance each time a new supply of gasoline 
is delivered. 

The letter usually contains these phrases—“until further notice” 
and “at your request”—which permits the company to convert any 
station to a lessee status or to reverse the operations at its pleasure. 

The operator, on the other hand, operates the station precisely as if 
he were a lessee operator including complete supervision and financial 
responsibility. 

It has only been within the last year that the Sun Oil Co. initiated 
this type of station operation, which are presently confined to North- 
east Washington and nearby Virginia. 

As to the direct effect that this relentless practice has on the Sun 
dealers themselves, as well as other brand lessee operators, this can be 
best described in the following affidavit which I will read, in part— 
with the permission of the committee—and request that the affidavit be 
placed in the record. 

This, Mr. Counselor, I believe, will bring out the answer to the 
question that you asked a moment ago. 

Again, I will tr y to skip through it, because you have the record. 

Mr. Rooseverr. The affidavit will be made’a part of the record at 
this point in Mr. Walker’s testimony. 

Mr. Warxer. I will read Mr. Wurtz’s affidavit as follows: 

My name is Andrew J. Wurtz, Jr. I have been a Sunoco dealer for 5 years and 
operate the Columbia Pike Sunoco Station at 3481 Columbia Pike, Arlington, 
Va. I have enjoyed a good business until about a year ago. Originally my 
brother was in partnership with me until the first of this year when, due to Sun 
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Oil Co. practices, my brother was forced to sell out to me because there was just 
not enough profit for the both of us. 

Last April, Sun Oil Co. opened a new company-operated training station on 
Glebe Road, South, about 8 blocks from my station. The station opened at the 
same price for gasoline that all the Sun dealers were charging in this area. 
The first month the company station did not do so well because my station had 


been there for 5 years and we gave excellent service to our customers. The 


following month, the company station dropped their gasoline price 1 cent below 
ours. We pumped 19,000 gallons less that month than the month a year previous 
to this date. In my opinion, which is also the opinion of the other area Sun 
dealers, Sun Oil dropped their gasoline price to bring all of the Arlington Sun 
dealers’ prices down. 

At that time, lessee Sun dealers were making 5.8 cents a gallon profit. The 
Sun Oil Co. station on South Glebe Road was losing money at this lowered 
price and not gaining their objective because the other Sunoco dealers held their 
price. Then they leased this company station to the company manager who 
had been operating it and he kept the same price as he was leasing from the 
Sun Oil Co. and he was afraid to come up to ou rprice to make a decent living. 


Mr. Roosevett. Mr. Walker, may I interrupt you there? How do 
you know that this station was losing money at that price ¢ 

Mr. Wacker. Sir, I am reading to you an affidavit of a competitor of 
his, and a fellow Sunoco dealer. He is making the affidavit, I am 
not, sit 

Mr. Roosrve.r. However, you are submitting the affidavit as evi- 
dence—— 

Mr. Wacker. Yes, sir, I am. 

Mr. Roosrveir. And I am asking you whether you know how Mr. 
Wurtz can substantiate that he knows that this company was losing 
money ? 

Mr. Wacker. I would not know that, sir. I would not know that. 
This affidavit was prepared by Mr. Wurtz without our help, volun- 
tarily, and submitted to us. It has not been changed one bit, sir. 

Mr. Roosrve.r. Yes, but you are submitting it as proof as part of 
your statement. 

Mr. Waker. No, I refer to it as an affidavit, sir. 

Mr. Roosrvett. I beg your pardon, sir, I thought you told counsel 
that you were submitting that as the proof. He asked you whether you 
had the proof—— 

Mr. Wacker. I am sorry if I said proof. I should have said the 
answer to his question. That is what I meant. Did I not say that, sir? 

Mr. Roosrvert. I think if you will go back, when the counsel asked 
the question, how did you know certain people were forced out of busi- 
ness, you then said—you have since said—this affidavit would be the 
answer to the question. 

Mr. Wacker. The next paragraph, I believe, will answer that, read- 
ing from the affidavit: 

Next, Sun Oil Co. went to another Sun dealer lessee, Mr. John Cap, on Route 
7, and put him on a commission basis. Cap’s Sunoco is across the street from 
an unbranded station called Peoples Self Service. Sun Oil Co. said they were 
going to let Cap compete with the unbranded station putting Cap on commis- 
sion since his gallonage had dropped from about 50,000 to 33,000 gallons. The 
unbranded gasoline was selling at 27.9 and Sun Oil Co. fixed Cap’s price at 
29.9. After Cap went on a commission basis his gallonage jumped to 53,000 
gallons per month. I asked the company salesman how long Cap would be on 
a commission basis and he said “until our competition comes up in price.” 

I might stop right there and tell you that in further answer, we 
can bring before this committee the dealers of the northeast area, who 
are presently under commission stations, and to whom the company 
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salesmen went when they were leased, stating that the company was 
going to change that entire area over to commission stations. And this 
individual was the last of the 7 or 8 involved, and they signed them 
up along that basis, some of whom did not, at least they indicated 
to us, did not want to. 


Mr. Lee Beckwith, the district manager of Sun Oil Co. in this area, told me 
Sun Oil would never sit by and let an unbranded gasoline be more than 2 cents 
below any Sun dealer in any area. When this was done all the Sunoco dealers 
in the Arlington-Falls Church area were affected by this move. My gallonage 
dropped and so did the gallonage of all the other Sunoco dealers. I had cus- 
tomers who had been dealing with me for 5 years tell me that it is an awful 
temptation to leave me when they can get the same gasoline at Cap’s Sunoco 
for 2 cents less than mine. 


And then skipping to page 2, paragraph 2: 


This price discrimination to the favored lessee dealers and denial ef such 
concession to others who must meet the same competition tends to create 
monopoly in my opinion. The foregeing testimony is an example of this type 
of price discrimination. Written evidence of this is hard to obtain but Mr. Cap, 
who is a friend of mine, told me he was on a commission basis, or as he said, 
“whatever the Sun Oil Co. calls it.” Sun guarantees Mr. Cap 4%-cents profit 
on each gallon sold. Two of the truckdrivers that deliver Sunoco gas to Cap’s 
station say he is on a commission basis but say the way the company juggles 
the paperwork around it is hard to tell what Cap is paying for gasoline. 


Now I appreciate that I am reading from an affidavit, and I realize 
that this committee is very busy, and I also realize that 
other agencies of the Government who are supposed to protect the 
small-business men are also busy, but I will say this, that a re- 
investigation of Sun Oil Co.’s practices, both in Arlington and Wash- 
ington, without a doubt, would prove that Sun is discriminating 


against its dealers. 

And in that respect, if I may, I would like to present to the com- 
mittee, to be made a part of the file, some pictures that were taken 
yesterday morning of a Sun station and a Shell station in the metro- 
politan marketing area. 

[ do that to show you, sir, that these prices are quoted at 29.9, if 
you will note it, where our marketing survey shows that the overall 
marketing price on the regular grade of gasoline is 32.9. 

(The photographs referred to are as follows :) 
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Mr. Watxer. Mr. Chairman, and members of the committee, we 
believe that we have outlined for your consideration the principal con- 
tributing factor to the abuse of economic power which some suppliers 
utilize to keep the gasoline retailer in financial bondage. I regret 
that this testimony has consumed so much time. 

I would like to close with this observation, that unless the abuses 
perpetrated by oil companies, under the powerful economic contol, 
are curbed, and unless the major oil companies are in some way held 
responsible for the exploitation of the gasoline retailer, and unless the 
gasoline retailer has the unhampered right to fashion his own eco- 
nomic freedom, the service station operator, as he is known today, 
will vanish from our free economic way of life. 

May I now present Mr. James Gouldin, who has a brief statement. 

Mr. Goutpry. Mr. Chairman and members of the committee, I 
will do my best to sum this up. 

I want to state I am here at the direction of the board of directors 
of the Metropolitan Retail Gasoline Dealers’ Association, of which 
I happen to be president. I would also like to go on record to the 
effect that I am not a dissatisfied dealer. I enjoy cordial relationships 
with my supplier, and I expect to continue to enjoy those relationships. 

I desire to indicate, as briefly as possible, what we sincerely believe 
is absolutely necessary and vital to make the retail petroleum industry 
operative on a truly sound basis. It is an established fact that there 
are many unsolved problems in the retail petroleum field. It is only 
necessary to refer to the voluminous testimony compiled 2 years ago 
by this committee. The very able, conscientious and distinguished 
chairman of this committee is also cognizant that there is something 
seriously wrong in the retail distribution of petroleum, otherwise he 
would not have sponsored certain very pertinent and relevant legis- 
lation clearly intended to bring about a better relationship between 
the oil supplier and the independent dealer. I have reference, of 
course, to H. R. 425, H. R. 426, H. R. 427, H. R. 428, and H. R. 4382. 

It would be the understatement of the year to say that the commis- 
sion-station problem is serious. In fact, it is my considered judgment 
that the commission-station operation must be substantially curbed, 
if not completely eliminated, if there is ever to be any real stability 
and security for the independent retailer. 

We dealers who are daily on the firing lines recognize the problem 
which exists whenever the dealer is required to handle only company- 
branded or company-approved TBA lines. The dealer’s margin of 
profit, with rare exceptions on TBA items purchased by him in the 
open market is considerably greater than on the TBA products which 
the major oil supplier all to often requires him to handle exclusively. 
There are also many times when the dealer is unable to satisfy his 
customer because he is not permitted to go out into the open market 
for the purchase of a competitive TBA item. 

At this time, I should like to interject a somewhat happier note 
into these proceedings. In recent months there has been some im- 
provement in the short-term-lease situation. We know of a few in- 
stances where the major oil suppliers have negotiated leases for terms 
longer than the heretofore customary 1-year period. This trend, 
slight as it is, is indeed gratifying, and we sincerely trust that longer 
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leases will soon be the rule, rather than the exception. It is our 
opinion that the credit for this change of philosophy by a few major 
oil suppliers is largely due the members of this committee. The strong 
light of publicity focused during the hearings 2 years ago on the 
short-term-lease situation has served to educate a few of the suppliers 
as to the merits of the longer lease. 

We are informed, in this connection, that some dealers have de- 
clined to execute long-term leases. The reason for such refusals is 
that, as the result of the existing commission-station policies, there 
is a very definite feeling of insecurity among the retailers. We make 
these observations because statements have been made that many deal- 
ers are not interested in long-term leases. 

Another unsolved problem is the matter of overbidding. A most 

sasual investigation will disclose that there are too many service sta- 
tions. It may be argued that this is a problem not susceptible of 
legislative solution. However, I feel it not inappropriate to call at- 
tention to certain facts furnished by the Bureau of Labor Statistics. 
In 1955, 9,824 new stations valued at $139 million were constructed, 
as compared with the 4,655 new stations valued at $64 million con- 
structed in 1953. This construction program was more than doubled 
during this 1953-55 period, yet the increase in motor-fuel consump- 
tion during the s same period was approximately 12 percent. 

Obv iously, if there are too many service stations, the unnecessary 
expenditures would be reflected in the income-tax returns. Sub- 
stantial losses to the United States might well result. To that extent, 
at least, it would seem that the Congress might be interested in de- 
vising methods to reduce unnecessary losses of taxable revenues. 

H. R. 425, if and when enacted into law, would be of very definite 
value to the retailers because it provides that the lack of good faith 
by the supplier in connection with franchises, renewals, or termina- 
tions constitutes a good cause of action for the rec overy of damages 
The enactment of this proposed legislation would give the retailer ‘the 
same legal right which the Congress has now given the automobile 
dealer under the provisions of the act approved August 8, 1956. 

We, as an association, cannot give unqualified approv al to H. R. 
426. In its present form, H. R. “426 contemplates divestiture of all 
properties and holdings at the retail level. The Metropolitan Retail 
Gasoline Dealers Association, of course, is an affiliate of the National 
Congress of Petroleum Retailers. 

At the 1956 NCPR annual convention, careful consideration was 
given to the question of divestiture, and the decision was that this 
problem should be referred back to the member associations for fur- 
ther study. However, the convention did, upon the recommendation of 
its legislative committee, unqualifiedly endorse the princ iple of func- 
tional divorcement. The board of directors of my association have 
authorized me to say that we are in complete accord with the position 
adopted by the National Congress of Petroleum Retailers. We do not 
consider it proper that the producer, refiner, transporter, or jobber 
should control the retailer outlets nor be in competition with the 
retailer. Further, we believe that functional- divorcement legislation 
should specifics ally prohibit consignment or commission-station opera- 
tions in every form whatsoever. 
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Lastly, Mr. Chairman, we are about to propose something which 
may seem to be somewhat of a radical nature, yet we sinc erely believe 
that. the circumstances justify a considerable modification in the ad- 
ministration of existing laws and regulations. 

We are frank to admit that the present laws and regulations, at 
least in theory, are adequate to provide relief for the independent 
retailer who has or is about to suffer damages as the result of illegal 
or inequitable treatment at the hands of his suppliers. However, the 
unfortunate part about the present situation is that the procedures 
are entirely too complicated, too slow, and, generally, too expensive to 
be worthwhile and effective to the small gasoline retailer who is not 
only at his wit’s end, but also is without the necessary wherewithal to 
enter into drawn-out legal battles. Further, if the retailer should, 
after numerous delays, appeals, et cetera, emerge victorious, the deci- 
sion would be too late to be of any practical value to him. 

On the other hand, the administration of the present laws, rules, 
and regulations appears to be “tailor made” so far as the supplier is 
concerned. Therefore, we propose that the many powers and so-called 
remedies presently vested in the existing agencies be consolidated in 
some board which would be available to every segment of the petro- 
leum industry. Such a regulatory body, for want of a better title, 
might be called the National Petroleum Mediation Board. In any 
event, the function of such a board would be to promptly hear and dis- 
pose of the appeal for relief from any improper action by either the 
dealer or the supplier. 

Unless machinery is provided for just, speedy, and inexpensive 
determinations of the rights of the parties, the aggrieved party— 
especially a dealer—would be entirely beyond the point where any 

relief would be of anv value to him. 

Mr. Chairman and members of the committee, we do appreciate 
this opportunity of presenting a few of our views for your considera- 
t10n. 

Mr. Roosreveir. I want to thank you very much. I think you have 
certs ainly given us a new and interesting suggestion. 

[ have very few questions because, frankly, this is something that is 
going to take usa cood deal of time and effort to study and to think 
through. I would like to ask'just one question of Mr. Walker. 

Have you any figures, Mr. Walker, in relation to your statement at 
the bottom of page 6, that the turnover of Shell Co. personnel in their 
commission stations has been high and, therefore, the operation has 
been unsatisfactory to the company itself? 

Mr. Waxxer. I could say this, we have a monthly magazine called 
The Nozzle. That magazine is delivered to every service station, 
garage, new-car dealer in the Greater Washington area. We have 
those all on plates, we have them by code, so that we can tell what sta- 
tions they are. ‘There has been a great deal of pro and con with respect 
to what the turnover has been, nationwide. For 214 years, now, we 
have retained the return address by the Post Oiffice Department 
“Moved—Left no address—Moved; out of business.” 

And I am sure the Shell Oil Co., if you ask their people here, would 
tell you the same thing, that the degree of turnovers in those particular 
stations are greater than our overall, which for the past 2 years has 
been just under 18 percent. 
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Does that answer your question, sir? 

Mr. Roosrverr. Yes, to a degree. 

I am sure you know that tomorrow the committee will hear from 
Mr. Jordan, of the Shell Co. 

Is Mr. Jordan still here? Mr. Jordan, if you would be good enough 
to try to be prepared to answer some of the statements made in this 
testimony, tomorrow, we would appreciate it. 

The only other quest ion I would have with relation to the suggestion 
which you have made, Mr. Gouldin, on page 5 of your testimony: Is 
your theory that the National Petroleum Mediation Board should 

take on all of the Department of Justice enforcement procedures on 
antitrust at the same time, or merely act as a court or body through 
which the individual cases could be settled and decided ? 

Mr. Goutprn. I had in mind something of a mediation board that 
could hear these cases and determine the merits of the cases. I mean, 
I am not going to suggest any method of setting up this thing, but I 
feel that the dealer, partic ularly, should have some informal hearing 
where he could go in his working clothes and present his problem and 
have some sympathetic hearing on it. 

Mr. Roosrvetr. Do you think that, in lieu of setting up an addi- 
tional Government agency, if the industry itself could set up that kind 
of machinery, that that would be, perhaps, worth a try ? 

Mr. Goutpin. Mr. Walker says, “Sure.” I cannot agree with that. 
I feel that there should be a third party in there, an uninterested third 
party. 

Mr. Rooseverr. I am sure you know that there are some industries 
that set up arbitration procedures within their industries with a third 
party as an arbitrator, which is a nongovernmental function. Is 
that, now, a theory which at least might be explored within the indus- 
try itself? 

Mr. Goutpin. It is something that might be explored, but I feel 
that the board should clothed with governmental authority and some 
regulatory authority. It would be more on the line of the National 
Labor Relations Board, perhaps. 

Mr. Roosrvert. Mr. Brown ? 

Mr. Brown. Mr. Walker, in the service station manager’s agree- 
ment of the Shell Oil Co., which you submitted in evidence, does this 
mean, since it is entitled “Service Station Man: iger’s Agreement” that 
the station is, in fact, owned by the Shell Oil Co. ? 

Mr. Waker. It means that it is controlled either by it being owned 
by the Shell Oil Co., or leased by the Shell Oil Co. for the—— 

Mr. Brown. I am speaking of the commission stations. 

Mr. Waker. Yes, sir—it could fall only into one of two categories, 
the property would either be owned by the Shell Oil Co. and they 
then build the station on it, or an original owner would lease that 
property to the Shell Co. 

Mr. Brown. Now, in the case of the commission stations, to your 
knowledge, do the station employees receive wages from the Shell Oil 
Co. or from the manager ? 

Mr. Waker. No, sir, they are paid for by the manager. As you 

said in our statement—it is in the bods of this contract somewhere— 


you find the responsibilities and the terminology that makes it entirely 
different from a mere or insignificant contract toa managership. That 
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is what you are talking about now. It is in the third paragraph, sir, 
of that particular 

Mr. Brown. To me this is very important, because if it is just a 
commission arrangement and a managerial contract, it would mean 
that the employees of the station would have to be subject to minimum 
wage and so forth, just as if they were members of the parent com- 
pany—Shell Oil Co. 

Now, to your knowledge, does the Shell Oil Co. pay these people, 
and do they include them in any pension programs or anything like 
that / 

Mr. Waker. In the first place, the manager pays all salaries for 
all wages. 

Mr. Roosrtverr. Out of his commissions / 

Mr. Waker. Out of his commissions. He also is required, accord- 
ing to the terms of this contract, to collect such taxes, as State or 
Federal laws regulate against or enact, from that person and turn 
those taxes over to the Shell Oil Co. 

We are not talking about withholding, let us say, and social secu- 
rity. He collects the employees’ share from the employees and turns 
that over to the Shell Oil Co. who puts the other apportionment to it, 
and pays the Federal Government. 

Now, the Shell Oil Co. does retain full disciplinary and administra- 
tive controls over who works and who does not work, because it so 
states in this contract, that this manager will employ such assistants 
and attendants as the Shell Oil Co. dictates, or fire such. That is spe- 
cifically stated in the body. 

Mr. Brown. In other words, Mr. Walker, the ownership is vested, 
in fact, in the Shell Oil Co. ? 

Mr. Wacker. The lease or ownership—let us put it that way. 

Mr. Brown. I am speaking of a commission station. 

Mr. Waker. Yes, sir. 

Mr. Brown. Now, does the operator, the manager, who has signed 
this agreement as manager, own any of the inventory or anything sub- 
stantially 

Mr. Waker. None. 

Mr. Brown. In other words, it is Shell Oil Co. property ? 

Mr. Warker. That is right, sir. 

Mr. Brown. Now, the manager signs a manager’s agreement ? 

Mr. Waker. That is right. 

Mr. Brown. And his pay is on a commission basis ? 

Mr. Waker. Yes, sir. 

Mr. Brown. Now, none of the employees, including the manager, 
participate as first-rate, first-class citizens of the Shell Oil family, to 
your personal knowledge ? 

Mr. Waker. No, sir. 

Mr. Brown. That is all I wanted. 

Mr. Roosevetr. Mr. Hosmer. 

Mr. Hosmer. Do I understand that the burden of your testimony, 
Mr. Walker, respecting the difficulties, the underlying difficulties of 
the industry in this area are, first, that there are too many stations 
trying to sell goods retail—is that right ¢ 

‘Mr. Waxxer. I would like to qualify that to this extent, Mr. 
Hosmer, to say that there are not enough automotive service stations. 
And I wish that these various definitions and descriptions 
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Mr. Hosmer. There are too many pumps from which gasoline is 
sold ¢ 

Mr. Waker. Right. We have too many filling stations but not 
enough automotive service stations. 

Mr. Hosmer. All right. 

Then your second problem here is where you get someone like 
People’s Self-Service, who is a price cutter; is that right ? 

Mr. Waker. He is a price leader for that brand or that grade of 
product. He is, for that grade of product; yes, sir. 

Mr. Hosmer. Would you state your answer again ? 

Mr. Warxer. He is a price leader in a third brand or third grade. 

Mr. Hosmer. A private brand ? 

Mr. Waker. Private brand; yes, sir. 

Mr. Hosmer. All right. 

Then the brand sellers come along and try to meet that competition ; 
is that right—and this commission station is one of the devices to 
meet that? 

Mr. Waker. That is correct. 

Mr. Hosmer. Then we have a problem here as to who is going to 
take a loss when the price cutters get in operation, and there are too 
many pumps in an area; is that right ? 

Mr. Waxxer. The basic problem, Mr. Hosmer, is that we have 
competition coming down from the supplier through the jobber and to 
us. If we have competition, sir, at our retail level, this man over here, 
station A, could sell off-brand gasoline at 20 cents a gallon if he 
wanted to, and there would only" be so many people who would buy 
that gasoline, and he could not give it away because the first thing you 
know, he would go broke. In ‘the premium gasoline it would be the 
same, and in the regular gasoline. 

In other words, if the competition was left to the retailing level there 
would not be such things as price wars, because the individual hasn’t 
got any money. It is where they come down with vertical control 
through this commission station that we have to—— 

Mr. Hosmer. If a company owns a station across the street from a 
price cutter, under the prohibitions that you recommended, that com- 
pany is going to go broke on that station; is that right? 

Mr. Warxer. Oh, no. 

Mr. Hosmer. Well, apparently this Cap Sunoco is cutting the price 
to meet the competition of the fellow across the street. 

Mr. Waker. Oh, he did not do that, sir 

Mr. Hosmer. Primarily, or secondarily, maybe as you allege, there 
is some object forcing the other Sunoco dealer to cut their price. 

Mr. Waker. He was not meeting that price as a lessee operator. 
It was not until the Sun station stepped in 

Mr. Hosmer. I am talking about the Sun Co.; the Sun Co. did that 
for that purpose? 

Mr. Waker. That is right. 

Mr. Hosmer. They probably would not have done it except for the 
People’s Self-Service across the street; is that your idea ? 

Mr. Waker. That is not true, sir. 

There just happens to be a private brand across the street from 
him. In Northeast Washington we have seven Sun dealers who were 
involved in the changeover from lessee to the commission-station 
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operation within the last 90 days. Those people are confronted with 
the same thing. It isa problem where—— 

Mr. Hosmer. Then this commission deal extends further than just 
meeting the competition of a particular private brand price cutter ¢ und 
goes on to actual competition between major oil companies in trying 
to get more of their gasoline sold ? 

Mr. Warxer. That is correct. 

Mr. Hosmer. Because of a price cut ? 

Mr. Waker. Vertical control, sir; that is right. 

Mr. Hosmer. That is the way you understand it ? 

Mr. Wacker. Yes, sir. 

Mr. Roosrvert. Mr. Walker, have you made any efforts to call 
attention to either the Department of Justice or the Federal Tr: ade 
Commission the angle of unfair competition, as far as the commission 
stations are concerned? Has a complaint been filed ? 

Mr. Waker. Mr. Chairman, you posed the same question to me 2 
years ago, if you will recall—— 

Mr. Roosrverr. Yes, I did. 

Mr. Waker (continuing). And I gave you my answer, and we 
so did. And I was very interested to hear Mr. Gwynne state today 
what his situation was, and they went into the figures of the numbers 
of complaints that they had received. 

It so happened that we did file a complaint against the Shell Oil 
Co. several days after the conclusion of these hearings i in 1955, and 
we used our basis in our documented evidence that we presented to 
this committee, if you will recall, as the basis of our case. 

Today, sir, almost 2 years later, the case has not been heard. We 
have been called several times by the Federal Trade Commission. 
And we are not blaming Mr. Gwynne for not being able to get to it, 
but the fact remains they do not get to it. 

In the meantime, the people affected by the claims that we made 
of discriminatory prices in order to give this man A, sitting across 
from B, the chance to run him out of business—he is gone. That is 
the point. 

Our relief, as Mr. Gouldin pointed out, does not come soon enough. 
We just simply cannot wait for the fire and then determine we ought 
to have a fire department and go around in the community and ask 
people to put naval money in so we can buy some equipment. The 
fire is there, and we have to put it out when it is burning. 

Sut in answer to your question, the papers are being prepared 
both of these cases. 

Mr. Roosevett. But it is not going to be much help to you if you 
cannot get a decision within 3 or 4 years? 

Mr. Waker. Well, sir, more persistent people than we have fallen 
by the wayside. But we are just little enough and determined 
enough that we are going to see what we can do. And I would like 
to point out again that in these cases we have gone to the district 
managers here, as I have shown you. 

Now, these are not all our problems; we have others. But in many 
cases we have gone to the district managers and gotten final results, 
as a result of our appeals. We wish we could do it this way, but we 
cannot. 

Mr. Roosrvett. Mr. Brown. 
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Mr. Brown. Mr. Gouldin, would you say that there are at least five 
major factors involved in selling petroleum products, such as loca- 
tion, product quality, advertising, service, and price? Would you 
say that those are five fairly important factors? 

Mr. Goutptn. Those are certainly five important factors. 

Mr. Brown. Would you say, then, that price is not necessarily the 
es factor in selling unless it involves the same brand ¢ 

Mr. Goutpin. That is substantially correct. 

Mr. Brown. In other words, an independent, unbranded service 
station across the street from a branded service station, backed by ad- 
vertising and general product quality and reputation, would not 
necessarily be unfair competition to a branded product if it sold for 
2 or 3 cents below the branded product ? 

Mr. Goutprn. It would not be. 

I was at one time faced with such a situation. I was in competi- 
tion with one of these Peoples service stations. I suffered an im- 
mediate loss of about 8 percent of my gallonage, and that was it. I 
continued to give service and to supply many more things than the 
Peoples outfit did, and I gained back some of that and made other 
gains, so that I did recoup my loss of gallonage. 

Mr. Brown. So, in other words, price was not the only factor? 

Mr. Goutptn. No, sir. And I think we have the authority, the 
Dupont Chemical Co. survey, to back that up. What is it, about 
10 percent ¢ 

7.4 percent of the buying public is price-conscious. 

Mr. Brown. Now another question, Mr. Gouldin, you have been 
through some price wars, have you not ? 

Mr. Goutprn. Yes, sir. 

Mr. Brown. Is there not a certain element of panic in it at the very 
beginning? In other words, if one station cut the price, do not some 
retailers get quite upset right at the very beginning ? 

Mr. Gourpin. I agree with you there; they do. There is a lot of 
panic, but you must recognize the fact that most gasoline retailers are 
working on a very small net, total sales, and any disturbing factor 
that will affect his business adversely is going to seriously affect his 
livelihood. I know that from rather bitter experience. 

Mr. Brown. Well, now, some price wars have started, have they 
not, when an independent unbranded operation moved in, in close 
proximity to a branded dealer, and the branded dealer got panicky ? 
Haven’t some of them started that way ? 

Mr. Goutprn. I would not say that. To cite my own particular ex- 
perience, a Peoples station opened up within a mile of me on my main 
line of traffic. I was operating in an area where there were no co- 
operatives or company outlets that were particularly upset about 
the coming about of this self-service station. 

Mr. Brown. In other words, the type of activity that really dis- 
turbs the brand operator is the lowering of price on his own brand, 
because that is when it becomes discrimination; is that right ? 

Mr. Goutpin. That is right. 

Mr. Brown. Thank you. 

Mr. Roosrvetr. Mr. Nellis, do you have any questions? 

Mr. Neriis. Yes; I have a few brief questions. 
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Mr. Walker, where do these commission stations appear? I am 
talking about the metropolitan district that you represent. 

Mr. Waker. Of which brand, sir? 

Mr. Netuis. Well, let’s take one of the ones you testified about. 

Mr. Waker. The Shell is all over the metropolitan marketing 
area—some in all sections. 

Mr. Newuis. Are they a large and increasing factor in the com- 
petitive picture of the metropolitan area ? 

Mr. Waker. I can quote from my statement of what Mr. Case told 
us in November 1, 1955. 

Mr. Netuis. No, I am asking you, from your personal observations, 
have you, yourself, and Mr. Gouldin, observed that the commission- 
station arrangement is becoming a lar ge and more important factor 
in competition in the metropolitan area ‘ ¢ 

Mr. Waker. In Shell, yes. 

Mr. Netuts. Is that also true in other major companies / 

Mr. Waker. There are no others except Sun, who embraced the 
philosophy of commission stations. 

Mr. Netuis. So that only two companies in this area actually use 
chat ? 

Mr. Waker. Now there is one small Esso station over in Alexan- 
dria which is a sole operator which has a commission arrangement— 
it is a temporary arrangement. 

Mr. Netxis. Would you say from your knowledge of the existence 
of these stations and their locations that thesse stations of the two 
companies that you have mentioned pump a considerable proportion 
of the gasoline that is sold in the District of Columbia, and this gen- 
eral area ? 

Mr. Waker. I can’t give you any monthly gallonage figures—— 

Mr. Nexis. No, I would just like to get your opinion as to the 
amount involved. Is it a large amount or a small amount? 

Mr. Waker. The Sun Oil Co.’s gallonage in Washington and the 
metropolitan area is third in importance. 

Mr. Newuis. And Shell ? 

Mr. Wacker. And Shell is about sixth. Speaking in relative vol- 
ume—is that what. you wanted / 

Mr. Nexus. Yes. It would appear from your testimony then, that 
the commission stations as such do not pump a very large proportion 
of the gasoline sold in the District of Columbia; is that correct ? 

Mr. Waker. The Shell Co.—I can give you the exact figures—— 

Mr. Roosevetr. I think the question was, Mr. Walker, that the 
commission stations of these companies a not pump a signific ant 
Baapernon of the total gallonage pumped in the district. 

Watker. I am not in a position to answer that because I do 
not know exactly how many commission stations they have. 

Mr. Roosrvetr. I think that question would more properly go to 
the representatives of the company. 

Mr. Aree Yes, they cand do that. 

I am sorry I did not get your question. 

Mr. NELLIs. I was just getting at the question of whether or not 
the commission-station plan, as Judge Hansen testified before the 
committee the other day, was an increasing problem, not in terms 
of gallonage, but in terms of competitive practices which involved 
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attempts to obtain new markets. I was wondering whether that was 
the essence of your statement, or that it was becoming a large pro- 
portion of all the gallons pumped. I understand now that you are 
not saying that—— 

Mr. Warker. It is, it is becoming a definite factor in our competi- 
tive and pricing structure. That is a statement of fact. 

Mr. Netuts. Is there a difference between the commission station 
and the consignment station ¢ 

Mr. Wacker. Well, that is a degree of interpretation. You will 
note there that in the four different accepted general types of com- 
mission stations that IL have presented to your committee for consid- 
eration, which is from the National Petroleum News, which is an 
authority of the API group, a very fine magazine, incidentally, refers 
to some stations as consignment. It is interwoven, as it were, from 
the standpoint of how it is used. 

Mr. Neuuts. I have no other questions. 

Mr. Rooseverr. Gentlemen, unless you have something further, 
I want to add at this time that the committee wants to thank you 
for your patience in waiting so long to testify today. We appreciate 
your cooperation with the committee. 

The committee would lke to announce that tomorrow the com- 
mittee will meet at 10 o'clock in this room to hear Mr. Ward and 
Mr. Heizer, from Norfolk, Va.; Mr. Scholl of the Esso Co.; Mr 
Jordan of Shell: and Mr. Famariss from New Mexico. 

Incidentally, the committee members are taking home the pre- 
pared testimony of these gentlemen, and we will ask you just to sum- 
marize in 10 or 15 minutes, at the most, your testimony, as we will 
come prepared with our questions from having done our work 
tonight. 

The committee stands adjourned until 10 o'clock tomorrow 
morning. 

(Whereupon, at 6:15 p. m., the committee adjourned to reconvene 
April 13, 1957, at 10 a. m.) 
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Hovsrt or REPRESENTATIVES, 
ScscomMiTTEer No. 5 on Distrinution PROBLEMS OF 
THE SeLcect Commitree To Conpuct a Strupy AND 
INVESTIGATION OF THE PROBLEMS or SMALL BUSINESS, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:10 a. m., in the 
caucus room, Old House Office Building, Hon. James Roosevelt (chair- 
man of the subcommittee) presiding. 

Present: Representatives Roosevelt, Sheehan, Hosmer, Brown, and 
Steed. 

Also present: Joseph L. Nellis, special counsel; Justinus Gould and 
P. C. Murray, assistant counsels; and Victor P. Dalmas, adviser to 
minority. 

Mr. Roosreve.tt. The committee will be in order, please. 

The committee will first receive statements from Mr. Halfpenny 
and Mr. Saks. If you will both come forward I can swear you both 
at the same time. I am just going to swear you so your statements 
can be in the form of sworn statements. 

Do you solemnly swear that the testimony you are about to give 
before the committee will be the truth, the whole truth, and nothing 
but the truth, so help you God ? 

Mr. Hatrrenny. I do. 
Mr. Saxs. I do. 


TESTIMONY OF HAROLD T. HALFPENNY, GENERAL COUNSEL, NA- 
TIONAL STANDARD PARTS ASSOCIATION, ACCOMPANIED BY J. L. 
WIGGINS, EXECUTIVE VICE PRESIDENT, NATIONAL STANDARD 
PARTS ASSOCIATION; AND IRA SAKS AND ROBERT PHELPS, OF 
PHELPS-ROBERTS, WASHINGTON, D. C. 


Mr. HAtrrenny. If it please the committee, I have a prepared 
statement here. 

Mr. Roosrvet. Would you just identify yourself for the record? 

Mr. Hatrrpenny. Yes. I am Harold T. Halfpenny and I am gen- 
eral counsel for the National Standard Parts Association, which is a 
national trade association of automotive parts manufacturers and 
wholesalers—parts, supplies, and accessories, in the 48 States. 

Mr. Roosrvetr. And your address is 

Mr. Ha.rrenny. 111 West Washington, Chicago. The national 
headquarters of the association is Chicago. 
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I submit a statement here on behalf of myself as counsel and also a 
statement of Mr. J. L. Wiggins, executive vice president of the Na- 
tional Standard Parts Association. 

In addition, we have Mr. Robert Phelps, of Phelps-Roberts, an 
automotive wholesaler of Washington, D. C., present here. He does 
not have a prepared statement. He has specific complaints that will 
be available for this committee when you have an opportunity to 
hear him at length, and I further wish to advise the committee that 
we will have specific witnesses at all your hearings, except in Denver, 
throughout the country, where we will give you specific complaints 
of practices and the problems affecting our industry, and they will be 
available to you, specific instances of such facts, at all your hearings, 
and we will be glad to cooperate in any manner possible with the 
committee, if you will notify us as to what we can do. 

Mr. Rooseve.t. Thank you, Mr. Halfpenny, and the counsel and 
staff will be in touch with you relative to the other witnesses in the 
other hearings, and then we will give you an opportunity at a later 
date for Mr. Phelps and others to come before the committee in 
Washington. 


Mr. Hatreenny. Thank you. 


(The statements of Harold T. Halfpenny and J. L. Wiggins are 
as follows:) 
STATEMENT OF J. L. WIGGINS 


Mr. Chairman and members of the House Small Business Committee, Subcom- 
mittee No. 5 on Distribution Problems, my name is J. L. Wiggins, of Chicago, Il. 
I have accepted the invitation of your chairman to appear here as executive vice 
president of National Standard Parts Association. National Standard Parts 
Association is the largest independent automotive service industry association 
with wholesaler, manufacturer, parts rebuilder, and warehouse distributor 
members in the United States and Canada. It was organized in 1924, and is 
composed of executives representing approximately 3,200 wholesalers and 375 
manufacturers of replacement parts, tools, equipment, chemicals, refinishing 
materials, supplies, and accessories. National headquarters are maintained at 
8 South Michigan Avenue, Chicago, with a Washington, D. C., office located at 
1001 Connecticut Avenue NW. 

Although the independent automotive service industry is basically small- 
business firms, during the past 50 years it has become one of the largest in the 
United States. The business of the industry is estimated annually in excess 
of $6 billion and is essentially a service operation in the distribution of automo- 
tive parts and in the repair of automotive vehicles and equipment interwoven 
with the manufacture, sale, and purchase of such parts. Ready availability of 
parts and technical service are the keynotes that distinguish this industry from 
others. The demand for automotive repairs for the approximately 65 million 
vehicles on the road in 1956 is highly complicated and is paralleled with an 
equally complex market structure., 

The independent automotive service industry is composed of approximately 
2,500 independent manufacturers and 10,000 automotive wholesalers who manu- 
facture, sell, and distribute replacement parts and equipment for replacement re- 
pair purposes through 44,386 car and truck dealers, 81,773 independent repair 
shops, 188,000 gasoline service stations, an estimated 24,000 truck and bus fleet 
repair shops, and 28,000 tractor dealers, as well as chainstores and mail-order 
houses who sell and distribute industry products to car owners. 

As a major representative of this vast industry, NSPA’s projects and activities 
are guided and controlled by a board of directors composed of 10 wholesalers and 
10 manufacturers and the officers of the association. My duty as executive vice 
president is to carry out their directives in cooperation with our advisory councils 
and headquarters staff. 

Our board is alarmed at the present trend of major oil-company expansion and, 
at meeting, adopted unanimously the following resolution : 
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“Whereas in recent years petroleum companies have induced manufacturers 
of automotive equipment to sell such products to petroleum companies at dis- 
counts extended to bona fide wholesale distributors and jobbers; and 

“Whereas petroleum companies have used such discounts as an inducement to 
obtain or retail the gasoline, oil. tires, batteries, and accessories patronage of 
independent service stations, by purchasing equipment for such service stations 
and passing on to them such wholesale discounts; and 

“Whereas petroleum companies neither maintain stocks of such equipment or 
parts therefor, nor service or repair such equipment when need arises ; and 

“Whereas the wholesale distributors and jobbers of automotive equipment 
cannot and do not desire to use the sale of such equipment at cost as a means of 
inducing sales of other products, or of tying a customer to another sales trans- 
action ; and 

“Whereas the wholesale distributors and jobbers of automotive equipment 
cannot afford to maintain service parts and technically trained personnel for the 
service and repair of such equipment unless they have the opportunity to compete 
in the sale of such equipment at a fair and reasonable profit; and 

“Whereas the practices of manufacturers of such equipment, and of petroleum 
companies as described, have effectively lessened competition in the sale of such 
equipment, gasoline, oil, tires, batteries, and accessories, and are tending to the 
creation of monopolies, and appear to contravene provisions of the Sherman act, 
the Clayton act, and the Federal Trade Commission Act: Now, therefore, be it 

“Resolved by the Board of Directors of National Standard Parts Association, 
That the association’s officers and counsel be requested to submit complaints of 
such practices to both the United States Department of Justice and Federal Trade 
Commission, and to cooperate fully with such agencies in the prosecution of the 
law to the end that all such unlawful practices are eliminated; and be it further 

“Resolved, That copies of this resolution may be released by the association 
staff to Government officials, equipment manufacturers, petroleum companies, 
and trade publications.” 

Our association will make available to the committee various complaints and 
information, as well as produce witnesses across the country, to verify the prob- 


lems confronting our members because of the economic concentration of the major 
oil companies. 


STATEMENT oF HaAroLD T. HALFPENNY, GENERAL COUNSEL, NATIONAL STANDARDS 
ParTs ASSOCIATION, BEFORE THE HOUSE SMALL BUSINESS SUBCOMMITTEE No. 5 
ON DISTRIBUTION PROBLEMS 


Mr. Chairman and members of this committee, I am highly honored to have 
this privilege to appear as general counsel for National Standard Parts Associa- 
tion before this distinguished committee to give you my views in regard to 
remedial legislation necessary to assist the independent automotive service 
industry in sales to the retail gasoline stations. 

National Standard Parts Association over the years has pointed out to other 
congressional committees that despite the independent automotive wholesalers’ 
ability in each locality to offer fully competitive products, as well as better 
service, they are finding it more and more difficult to hold their fair share of the 
market. 

From personal observation I am convinced that this is due very largely to the 
fact that this market has more and more been subjected to a well-developed 
system of coercive selling practices and methods by the car and truck manu- 
facturers, and the major oil companies. During the last session of Congress, 
Senator O’Mahoney’s committee developed in part the problem insofar as one 
major vehicle producer is concerned. 

The major oil and rubber companies, working together through their field 
supervisory personnel, insist that all accessories and supplies, known in the 
trade as TBA lines, should be purchased by the independent filling stations and 
particularly by the lease service-station operators from the major oil companies, 
or the corporation with whom the major oil company has a tie-in; that is, the 
supplier whom they designate or recommend. This system of coercion is quite 
effective because it is seldom used openly, but instead is practiced and implied 
by pressures, insinuations and veiled threats of the loss of the franchise by the 
respective filling-station operators. 

The testimony of members of our association, that will be presented to this 
committee at your several public hearings, will show a similar pattern through- 
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out the country. That is, when the independent wholesalers’ salesmen call on a 
filling station in an effort to sell him parts, accessories, or TBA items, which the 
station requires and uses every day, the wholesalers’ salesman is either told 
frankly that he cannot buy these parts or accessories from him because the oil 
company insists that he buy his merchandise from the oil company and nowhere 
else or he gets some sort of excuse and very few orders. 

The testimony will show a well-defined pattern, often starting from the very 
inception of the independent gas station operator going into business. Many oil 
companies will provide the service station with necessary shop equipment such 
as car hoists, lifts, air compressors, lubrication equipment, and tire changers 
which are a necessary part of every station’s equipment, upon such terms and 
conditions that are impossible for independent wholesalers to meet. For 
example, the oil companies will provide such equipment at cost, or jobbers’ 
price, and often below cost, and in many instances will install them at no expense, 
with a most liberal payment plan. Because of the financial resources available 
to the oil companies, they set up a plan of no downpayment with the balance 
payable over 5 years or more, based upon the gallonage of gas or oil sold. Or 
if paid for, a 2U0-percent refund is given each year so long as the oil company 
retains the business until full payment is refunded. Recently this practice 
has been extended by some oil companies to car dealers who sell gasoline, oil, 
and greases, as well as to large bus and truck fleet accounts. 

It is apparent that in such a situation a local wholesaler endeavoring to se- 
cure or retain the business of such an account, is unable to compete although 
he has equal products and an equitable finance plan. Thus the shop equip- 
ment is used as a premium to obtain the oil and gasoline business. The good- 
will and trade name of well-established equipment manufacturers are thus used 
for the oil companies’ exclusive benefit to capture the oil and gas market. Yet 
the major oil companies constitute such an important factor of the equipment 
market that no manufacturer can avoid selling to them regardless of these 
practices if the manufacturer is to remain in business. 

The oil companies provide no facilities to service or repair such equipment. 
They maintain no stock. They order just when required and have the equip- 
ment shipped directly to the service station operator. Thus the oil companies 
use such equipment as their first step in making the gas station a captive mar- 
ket, not only for gas and oil, but for all TBA items. They can effectively po- 
lice the subject by the use of leases and other means. Actually equipment is 
often used as a loss leader to obtain and increase their sale of gas and oil. 

The Federal Trade Commission has belatedly started action on four cases 
which this committee is familiar with. To date the Federal Trade Commission, 
although it has the full power and authority of the United States Government, 
has not succeeded in stopping coercive practices either by the vehicle manufac- 
turers or the major oil companies. Its excuse to the independent industry 
is always that it lacks evidence. That would seem to be like requiring a citi- 
zen who is robbed to produce the robber, and only then would the policeman 
arrest the robber. It is the opinion of our association’s members that the Fed- 
eral Trade Commission is receiving huge sums of taxpayers’ money to inves- 
tigate and develop these cases. However in light of the Commission’s failure we 
in the independent replacement industry feel that unless the Congress of the 
United States takes action on this problem, these practices will become more 
spread in the years to come, rather than diminish. 

It appears that concentration of the economic power in major oil companies 
has developed to a point where legislation is required to rectify the great 
disparity of the bargaining power between the retail gasoline dealer and the 
major oil company. 

Much of the same coercive factual situation that surrounded the enactment 
of the franchise automobile dealers’ bill in the last session of Congress is 
applicable to the gasoline service station lessee. A concise statement of this 
similar situation is contained in the legislative history of the automobile deal- 
ers’ bill, House Report No. 2850. If the word “manufacturer” is read as “oil 
company,” and the term “dealer” is read as “retail gasoline service station,” 
you have the very same factual situaiton involved as that which is now before 
your committee. 

In recognition of these serious problems your chairman has introduced sev- 
eral important bills in this session of Congress which I would like to briefly 


discuss. 
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H. R. 425 


The principal effect of H. R. 425 is to give the retail gasoline dealer a right 
of action against the oil company, where the oil company fails to act in a fair 
and equitable manner so as to guarantee the retail gasoline dealer freedom from 
eoercion, intimidation, or threats of coercion or intimidation. The term “fair 
and equitable” as used in the bill is qualified by the term “so as to guarantee 
the one party freedom from coercion, intimidation, or threats of coercion or 
intimidation from the other party.” In each case arising under this bill, good 
faith must be determined in the context of coercion or intimidation or threats 
of coercion or intimidation. Each party to a station lease or gasoline franchise 
would have a special obligation to guarantee the other party freedom from 
coercion or intimidation of any kind. 

The existence of coercion or intimidation depnds upon the circumstances 
arising in each particular case and may be inferred from a course of conduct. 
For example, oil company pressure, direct or indirect, upon a retail gasoline 
dealer to accept parts, accessories, or supplies which the dealer does not need, 
want, or feel the market is able to absorb, may in appropriate instances consti- 
tute coercion or intimidation. Similarly coercion or intimidation may be found 
where the oil company attempts to require the retail gasoline dealers to han- 
dle exclusively, or sell a specified quota of parts, accessories, and supplies sold 
or approved by the oil companies. 

Beyond question the passage of the automobile dealers’ bill has resulted in 
great changes in the attitude of the vehicle manufacturers; and more freedom 
of choice for the dealers. No doubt enactment of H. R. 425 would result in the 
same benefits for the gas station operators. 

I would like to suggest for this committee’s consideration certain ideas as to 
wording. This bill defines among other things the term “producer.” The ques- 
tion arises in my mind as to whether or not in the definition of “producer” it 
is necessary to include the transporting of gasoline or other pertoluem products, 
as it immediately poses the problem of whether a transporter would not include 
a railroad, truck company, barge line, etc. This might be clarified. 

Section 1 (b) of the bill defines “franchise” to mean a written agreement or 
contract between the producer and retail gasoline dealer. Some have sug- 
gested this terminology as being too limited and should include more than writ- 
ten agreement. However after carefully reading the reasoning contained in the 
House report on the automobile dealers’ bill on this same problem, and in view 
of the discussion at that time, this definition may be sufficiently inclusive. 


H. R. 427 


H. R. 427, though purporting to set forth a procedure for the giving of notice 
prior to the entry of any consent judgment, decree or order in any proceeding 
brought by or on behalf of the United States under the antitrust laws or the 
Federal Trade Commission Act, by its Own terms amends only the Sherman 
Act. 

In order to clarify the intent to have H. R. 427 apply to the Clayton Act and 
the Federal Trade Commission Act, as well as the Sherman Act, I would recom- 
mend that it be entitled: “A bill to prescribe a procedure with respect to con- 
sent judgments, decrees or orders, and for other purposes.” 

I would also recommend that there be deleted from page 1 the material con- 
tained on lines 3 to 6, inclusive. Thus the bill would read as follows: “Be it 
enacted by the Senate and House of Representatives of the United States of 
American in Congress assembled, That no consent judgment, decree, or order 
o'8 Figte.” 

It is believed that this would make the bill unmistakably applicable to all 
proceedings under the antitrust laws or the Federal Trade Commission Act, 
and remove any question of its applicability being limited to the Sherman Act. 


H. R. 426 AND 428 


H. R. 426 would eliminate unfair methods of competition in marketing of 
oil by divorcement of major oil companies under section 3 (a) (1) and (2) from 
selling gasoline or petroleum products at retail, or leasing retail stations, when 
they are engaged in the wholesaling of gas and petroleum products. Section 
3 (a) (8) prohibits an oil producer from acting as agent for TBA manufacture 
and receiving compensation therefor. 
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I would prefer that any opinion on this bill be given by someone better ac- 
quainted with the gasoline field. 

However, H. R. 428 contains provisions similar to section 3 (a) (8) of H. R. 
426, without the divorcement in the retail gasoline field. It prohibits an oil 
producer who sells at wholesale for resale to retailers from being an “agent” for 
a TBA manufacturer. It is my opinion that prohibition of H. R. 428 which is 
not as drastic as H. R. 426, would be sufficient as far as the automotive parts 
industry is concerned. 

I would, however, like to call to the committee’s attention one possible de- 
ficiency in the language of section 3 (a) (3) which provides “that no producer 
who sells gasoline or petroleum products at wholesale for ultimate resale at 
retail shall action directly or indirectly as agent for, or receive any commis- 
sion, compensation, or payment because of the sale of any product of, any manu- 
facturer or distributor of tires, batteries, or automobile accessories.” 

This wording might possibly be construed to mean that the oil company is 
only prohibited from handling TBA items as an agent for a commission or 
otherwise, which I am sure is not what is intended. I would suggest for 
clarification that, in addition to the present prohibition, the bill also specifically 
prohibit the oil companies from selling TBA products on their own account. 


CONCLUSION 


The Congress is the only refuge of small-business men here affected, who are 
unable to bargain effectively with the great concentration of economic power 
in the major oil companies. In the light of present facts a new revaluation of 
our antitrust laws is imperative. If these bills are passed your committee will 
have done much to aid small business to maintain its important position in 
the free economy of America. 

Mr. Hatrrenny. In addition, we have in our automotive industry 
a voluntary association of wholesalers known as the Anti-Monopoly 
Committee of the Automotive Service Industry, and Mr. Ira Saks is 
the voluntary head of that organization as executive manager who is 
devoting his time without compensation whatsoever and has been 
working on that a year or so. 

Mr. Saks is here, and he has a statement. 

Mr. Roosrvetr. Mr. Saks, we will be glad to receive your statement 
at this time also, and if after the staff and the committee members 
have had a chance to go over it, will want to question you a bit fur- 
ther, we will give you ample notice so you may be prepared to come 
again before the committee. 

Mr. Saxs. Thank you; I will be glad to do so. 

(The prepared paper of Mr. Ira Saks is as follows :) 


COERCION IN THE AUTOMOTIVE SERVICE INDUSTRY 


(Anti-Monopoly Committee of the Automotive Service Industry, National 
Headquarters: Cleveland 6, Ohio) 


THE PROBLEM 


The most authentic information and figures available indicate that the 
growth of the independent segment of the automotive service industry, particu- 
larly the volume of parts, accessories, supplies and equipment business going 
through the automotive wholesalers has not kept pace with the growth of the 
industry as a whole. 

Prior to World War II, wholesalers did approximately 60 percent of the 
parts, accessory and equipment business, while the car factories did about 30 
percent and the chainstores, major oil and rubber companies did about 10 percent. 
Today the wholesalers do about 30 percent of the total, the car factories do about 
50 percent and chainstores, major oil and rubber companies do about 20 percent. 
So you can see the substantial progress that the car factories, the chainstores, 
and major oil companies have made at the expense of the wholesalers in the 
past 15 years. 
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The only consolation is that the 30 percent that the wholesalers are getting now 
is actually much greater in dollars and cents than the 60 percent they got before 
the war. This is due to the tremendous growth of the automotive service industry 
during the past 15 years as well as to price increases during that same period 
of time. But it is very evident that during these years wholesalers have lost 
considerable ground to the car factories and major oil companies, and are getting 
a smaller percentage of the total market. 


Wuy 


While this situation cannot be attributed entirely to one cause or reason I 
am convinced this is very largely due to the fact that during these years the 
automotive service industry operated under a well developed system of coercive 
selling by the car and truck manufacturers as well as by the major oil companies. 

While this system of coercion was started long before World War II it was 
not very effective until after the war when car dealerships became very valuable 
and very profitable franchises because of the scarcity of cars in relation to the 
demand and car dealers were ready and willing to do anything the car factory 
zone manager asked for in order to get more cars from the factory. 

This system of coercion is a simple procedure whereby the field supervisory 
personnel of the car or truck factories contacting their respective dealers insist 
that all parts and accessories must be purchased from the car factories. 

Likewise, the major oil and rubber companies, through their field supervisory 
personnel, insist that all accessories and supplies (known as TBA lines) should 
be purchased by the independent filling station, and, particularly the leased 
service station operators, from the major oil company, or the corporation with 
whom the major oil company has a “tie-in,” that is, the supplier whom they 
designate or recommend. 

This system of coercion is quite effective because it is seldom used openly, but 
instead it is practiced and applied by insinuations and veiled threats of the loss 
of the franchise by the respective car or truck dealers or filling-station operators. 

The result of this system of coercion is that when a wholesaler’s salesman 
calls on a car or truck dealer or filling station in an effort to sell him parts or 
accessories which the dealer or station needs and uses every day, the whole- 
saler’s salesman is either told frankly that he cannot buy these parts or acces- 
sories from him because the factory or oil company insists that he buy this 
merchandise from the car or truck factory or oil company and nowhere else, or 
he gets some sort of lame excuse and few orders. 

Even more tragic is the fact that the very people who are being coerced into 
doing things against their own free will, against their own best judgment, and 
against their own best interests, are likewhise automatically and simultaneously 
muzzled. They are afraid to admit that they are being coerced, for fear of 
reprisals from the car factory or oil company supervisors. A reduction or with- 
holding of shipments of cars, trucks, or fuel automatically places their business 
in jeopardy. Likewise, innuendoes about franchise and lease renewals is a 
potent instrument by which car dealers and service-station operators are 
whipped into line. 

LAWS INVOLVED 


These coercive selling methods and practices are in violation of our antitrust 
laws, particularly : 


THE SHERMAN ACT, WHICH SPECIFICALLY STATES— 


“SEcTION 1. Every contract, combination in the form of trust or otherwise, or 
conspiracy, in restraint of trade or commerce among the several States, or with 
foreign nations, is hereby declared to be illegal: * * * Every person who shall 
make any contract or engage in any combination or conspiracy hereby declared 
to be illegal shall be deemed guilty of a misdemeanor, and, on conviction thereof, 
shall be punished by fine not exceeding fifty thousand dollars, or by imprison- 
ment not exceeding one year, or by both said punishments, in the discretion of 
the court. 

“Sec. 2. Every person who shall monopolize, or attempt to monopolize, or 
combine or conspire with any other person or persons, to monopolize any part 
of the trade or commerce among the several States, or with foreign nations, 
shall be deemed guilty of a misdemeanor, and, on conviction thereof, shall be 
punished by fine not exceeding fifty thousand dollars, or by imprisonment not 
exceeding one year, or by both said punishments, in the discretion of the court. 
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“Sec. 3. Every contract, combination in form of trust or otherwise, or con- 
spiracy, in restraint of trade or commerce in any Territory of the United States 
or of the District of Columbia, or in restraint of trade or commerce between any 
such Territory and another, or between any such Territory or Territories and 
any State or States or the District of Columbia, or with foreign nations, or between 
the District of Columbia and any State or States or foreign nations, is hereby 
declared illegal. Every person who shall make any such contract or engage in 
any such combination or conspiracy, shall be deemed guilty of a misdemeanor, 
and, on conviction thereof, shall be punished by fine not exceeding fifty thousand 
dollars, or by imprisonment not exceeding one year, or by both said punishments, 
in the discretion of the court.” 


THE CLAYTON ACT 





Section 3. “That it shall be unlawful for any person engaged in commerce, in 
the course of such commerce, to lease or make a sale or contract for sale of goods, 
wares, merchandise, machinery, supplies or other commodities, whether patented 
or unpatented, for use, consumption or resale within the United States or any 
Territory thereof or the District of Columbia or any insular possession or other 
place under the jurisdiction of the United States, or fix a price charged therefor, 
or discount from, or rebate upon, such price, on the condition, agreement, or 
understanding that the lessee or purchaser thereof shall not use or deal in the 
goods, wares, merchandise, machinery, supplies, or other commodities of a 
competitor or competitors of the lessor or seller, where the effect of such lease, 
sale, or contract for sale or such condition, agreement or understanding may be 
to substantially lessen competition or tend to create a monopoly in any line of 
commerce.” 





THE FEDERAL TRADE COMMISSION ACT 






Section 5. (a) “(1) Unfair methods of competition in commerce and unfair or 
deceptive acts or practices in commerce, are hereby unlawful.” 
Section 12. “(a) It shall be unlawful for any person, partnership, or corpora- 
tion to disseminate, or cause to be disseminated, any false advertisement * * * 
“(b) The dissemination or the causing to be disseminated of any false adver- 
tisement within the provisions of subsection (a) of this section shall be an unfair 
or deceptive act or practice in commerce within the meaning of section 5.” 


































COMPLAINTS AND DECISIONS 





In 1949 the Supreme Court of the United States in the case of Standard Oil 
Company of California v. United States ruled that the exclusive supply contracts 
and requirement contracts required by Standard with oil stations, was a viola- 
tion of the law (see sec. 3 of the Clayton Act) as foreclosing from competing 
suppliers a substantial share of the line of commerce affected. A similar deci- 
sion was affirmed in 1952 against Richfield Oil Co. 

In 1951, the Federal Trade Commission entered an order against Atlas Supply 
Co., and the Standard Oil Companies of Ohio, Kentucky, California, Indiana, 
and New Jersey, which among other things prohibited the six companies to enter 
into, continue, or carry out any combination, conspiracy or planned common 
course of action to exert the influence of their combined purchasing power in 
jointly buying tires, batteries, and accessory products so as to obtain any price, 
discount, rebate, allowance, or any other treatment from a seller which is 
preferential to that allowed, afforded, or made available by such seller to com- 
petitors of Standard-Atlas. 

In January 1956 the Federal Trade Commission issued complaints (which are 
still pending) against the following dual respondents: B. F. Goodrich Co., and 
the Texas Co.; Goodyear Tire & Rubber Co. and Atlantic Refining Co.; Firestone 
Tire & Rubber Co. and the Shell Oil Co. 

These complaints allege: That the oil producers contracted to influence unduly 
their controlled service stations and distributors to buy tires, batteries, and 
accessories sold by the tire manufacturers for which they (the oil producers) 
receive an overriding commission. That competitors of the tire manufacturers 
are thus being foreclosed from the service station market. That service station 
operators and distributors are deprived of a freedom of choice, and the public 
is thus deprived of the benefits of free competition. 
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G. M. CEASE AND DESIST ORDER 


As far back as 1941, after many complaints by the independent automotive 
service industry, and after many hearings and volumes of testimony, the Federal 
Trade Commission issued a formal cease and desist order against the General 
Motors Corp., ordering General Motors to stop coercing their car dealers to buy 
supplies and accessories only from General Motors to the exclusion of anyone 
else. This cease and desist order went into great length and detail in telling 
General Motors specifically that they could not cancel a car dealer’s franchise or 
curtail his proper allotment of cars if he did not buy parts, supplies, and acces- 
sories from them. 

But all that this cease and desist order has actually accomplished was to 
force General Motors to eliminate a specific clause from their franchise con- 
tract which specifically stated that the car dealer must buy his parts, supplies, 
and accessories from General Motors. When interested individuals and asso- 
ciation representatives of the independent automotive service industry asked 
the Federal Trade Commission why they had failed to enforce this cease and 
desist order against General Motors, it was frankly stated that they could not 
secure proper and sufficient evidence of these coercive practices because the peo- 
ple who were being coerced were muzzled and wouldn’t make the necessary 
formal complaints or supply the detailed evidence of such coercion. 

The net result is that car dealers buy a relatively very small percentage of 
their requirements of parts and accessories from the independent wholesalers 
and this small percentage they do buy consists very largely of emergency items 
that they have run out of or items that the car factory is not shipping at the 
moment, or items that the car factory is not supplying, such as rebuilt units, 
ete. 

This is a particularly sad state of affairs for independent wholesalers when 
you consider that some 50,000 odd automobile and truck dealers do by far the 
greatest percentage of the total major automotive maintenance service work 
that the 60 million odd cars and trucks in the United States require. 


THE “GENUINE” PARTS BUGABOO 


In addition to this well developed system of coercion, the car manufacturers 
have for many years been spending millions of dollars each year on a very 
elaborate and very effective fear advertising campaign. 

This advertising campaign is built around the term “genuine” parts. It 
is directed both to the automotive service trade and car owners. It is carried 
on through the medium of most all the trade publications and direct mailings 
to the trade; and through all of the important consumer advertising channels 
such as the national consumer magazines, radio, television, local newspapers, 
direct mail, and all other known advertising and publicity means to the car 
owners. 

This advertising stresses the fact that only the parts supplied by the car and 
truck manufacturers are “genuine” parts and that only “genuine” parts are 
fit and proper parts to use for replacement service in any car or truck. It is 
implied that any other parts are not only inferior, but unfit and unsafe to use 
for service in any car or truck. They go so far as to show pictures in their 
ads of two identical parts and say, ‘These two parts may look alike, but they 
won’t perform alike in your car or truck. Only ‘genuine’ parts perform prop- 
erly.” 

The facts are that all car manufacturers buy a substantial portion of their 
parts from other manufacturers who specialize in making various parts, and 
these parts manufacturers in most instances sell the same identical parts, made 
from the same material and to the same accurate specifications, both to the car 
manufacturers as well as to the independent automotive wholesalers. 

Everyone has the right and privilege to advertise the merits of his product. 
But to tell the public that only their products are fit and dependable and all 
others, without exception, are not safe and not fit to use especially when they 
know that in very many instances wholesalers and other service outlets are 
selling and supplying identical products from the same factory, is not only unfair 
advertising but also misleading to the public and the trade alike. 

Recently the Federal Trade Commission issued a complaint against General 
Motors concerning the use of the word “genuine” in their advertising. We hope 
the Commission’s decision will result in the elimination of this type of adver- 
tising. ' 
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ACTION BY THE INDUSTRY 


For many years now the independent automotive service industry has labored 
hard and tried to carry on business under these most serious handicaps of (1) 
coercive selling, and (2) misleading advertising. This industry has paid an 
extremely high price for these unethical handicappers’ practices, because these 
handicaps made it impossible for them to maintain their relative competitive 
position in the industry. Even worse, ground is constantly and consistently 
being lost to these unethical practitioners by the independent automotive service 
industry because it is unable to compete freely for the business available. Our 
free enterprise system does not operate freely in our industry simply because the 
ear manufacturers sell a car dealership franchise along with their parts and 
accessories, and, the major oil companies sell a petroleum franchise, or a service 
station lease, along with their tires, batteries and accessories lines, while our 
independent wholesalers and retailers are limited to the sale of parts, accessories, 
and services on their own respective merits only. 

Recently many people and organizations in the independent automotive service 
industry have felt that the time has come when a consistent and concerted effort 
to eliminate these handicaps can no longer be delayed. As a result, this industry- 
wide committee to be known as the Anti-Monopoly Committee of the Automotive 
Service Industry has been organized. 

The following is an outline of the basic principles that will guide this commit- 
tee’s activities in its efforts to accomplish its aims and purposes. 


ORGANIZATION OF THE COMMITTEES 


1. This committee has been organized so that it will represent every segment 
of the independent automotive service industry. We have invited the partici- 
pation, support and cooperation of all manufacturer associations, all National 
State, regional and local wholesaler trade association, retail trade associations, 
such as, independent repair shops, car dealers, service stations, as well as such 
groups as the automotive booster clubs and the automotive affiliated representa- 
tives. Support is welcomed from any other groups that may desire to cooper- 
ate in helping to accomplish the aims and purposes of this committee. It is the 
desire of the committee to have representatives of all of these associations and 
groups on this committee. 

2. The financial requirements of this committee will come from those individ- 
uals and from firms who are vitally interested in the aims and purposes of this 
committee and who will make voluntary contributions to finance its activities. 
Contributions from other interested sources will likewise be welcomed. 


AIMS AND PURPOSES 


1. To preserve the system of free enterprise throughout the automotive service 
industry. 

2. To maintain free and untrammeled competition in the automotive service 
industry. 

3. To eliminate all coercive practices which affect the automotive service 
industry. 

4. To eliminate any unfair or unethical advertising in the automotive service 
industry. 

Thus we hope to make our industry a free and open market with equal oppor- 
tunity for all manufacturers, all wholesalers and all retailers to sell their mer- 
chandise on their merits and may the best salesman and the best merchandise 
win. 

PLAN OF OPERATION 


1. This committee will utilize all ways and means to secure definite facts and 
information as to specific instances of coercive practices or other unfair means 
of competition which may adversely affect independent automotive wholesalers, 
manufacturers or retailers, which any of the car and truck manufacturers, 
major oil companies or others may be employing in connection with their meth- 
ods and policies in the distribution of their merchandise. Competent profes- 
sional investigators will be employed for this purpose. 

2. With a substantial quantity of such information in our possession our initial 
approach in attempting to eliminate coercive practices and unethical advertising 
will be by means of personal discussion and negotiations with car and truck 
manufacturers, major oil companies, and others in the hope of accomplishing 
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our purposes by amicable discussions and negotiations. In the event of our 
failure to accomplish our aims and purposes by such amicable means, the com- 
mittee will proceed further. 

3. This committee will engage in an extensive publicity program to publicize 
both to the industry, as well as to the public in general, any or all such specific 
information that we may acquire indicating coercive practices, unethical adver- 
tising, or unfair competition which may be detrimental and injurious to automo- 
tive wholesalers, retailers, and independent manufacturers. 

4. This committee will present to the proper governmental agencies, as well 
as to the proper congressional committees, such facts and information concerning 
such specific coercive and unfair practices engaged in by car and truck manu- 
facturers, major oil companies, and others in the distribution of their products 
which may prove to be injurious or detrimental to the wholesalers, retailers, or 
independent manufacturers in the automotive service industry. 

5. This committee will seek effective enforcement of existing laws through the 
proper governmental agencies and will recommend and seek the enactment of 
adequate corrective legislation through Congress to eliminate such coercive 
practices and unethical advertising. 

We hope that the aims, purposes, and procedures of this committee as outlined 
above will merit the full cooperation and support of every firm and individual 
in the independent automotive service industry. 


ANTIMONOPOLY COMMITTEE OF THE 
AUTOMOTIVE SERVICE INDUSTRY, 
Tra Saks, Haeecutive Director. 
Executive committee 
Ira Saks, Chairman 
Henry Trauscht 
J. B. Bushyhead 
Robert Phelps 
Henry Olark 
L. J. Messer 
Auditing committee 
Wm. J. Menghini, Treasurer 
Aime Pouliot 
Sam Ladd 
Jack Whitaker, Jr. 
MEMBERS OF THE COMMITTEE 
Ira Saks, chairman, Accurate Parts Manufacturing Co., 1505 Rockwell Avenue, 
Cleveland, Ohio. 
Wm. J. Menghini, treasurer, Springfield Auto Supply Co., 211 East Washington 
Street, Springfield, Tl. 
Sam A. Ladd, Automotive Booster Clubs, 1421 South Michigan Avenue, Chicago, 
Til. 
Henry S. Clark (Automotive Booster Clubs International), Shurhit Products, Inc., 
845 South Market Street, Waukegan, Ill. 
Ed L. Lee, Automotive Affiliated representatives, 17 West 60th Street, New York, 
N. Y 


Henry Trauscht, Evanston Auto Co., 2015 Dempster Street, Evanston, Iil. 

Aime Pouliot, National Bushing & Parts Co., 1221 Harmon Place, Minneapolis, 
Minn. 

Robert BD. Phelps, Phelps-Roberts Corp., 1825 14th Street NW., Washington, D. C. 

J. B. Bushyhead, Moog Industries, Inc., 6650 Easton Avenue, St. Louis, Mo. 

Jack Whitaker, Jr., Whitaker Cable Corp., 1801 Burlington Avenue, North Kansas 
City, Mo. 

L. J. Messer, L. J. Messer Co., 1939 O Street, Lincoln, Nebr. 

Albert S. Holzwasser, Arrow Armatures Co., 15 Fordham Road, Boston, Mass. 

H. R. Askins, Herb Askins Management Co., 122 East Roosevelt Street, Phoenix, 
Ariz. 

John W. Duke, Auto Supply Co., 302 South First Street, Nashville, Tenn. 

BP. I. Schwarz, Bis Automotive Corp., North Main and High Streets, Middletown, 
Conn. 

Richard C. Colyear, Colyear Motor Sales Co., 1823 South Flower Street, Los 
Angeles, Calif. 

W. H. Rockafellow, The Parts Co., 1819 Taylor Street, Columbia, S. C. 
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Don F. Phillips, Paul Automotive Co., 207 North Larch Street, Lansing, Mich. 

Charles Boland, Boland Ignition Co., 4635 Pearl Road, Cleveland, Ohio. 

Oscar M. Anderson, Northern Supply Co., Fourth and Saginaw, Bay City, Mich. 

Frank Russell (Automotive Affiliated representatives), W. Frank Russell Co., 
6033 Berkshire, Dallas, Tex. 

Raiph James, Independent Garage Owners of America, 3614 East 40th Street, 
Tulsa, Okla. 

Ben Sadoff, Airtex Automotive division, Airtex Products, Inc., Fairfield, Il. 

Kindell Paulk, Automotive Wholesalers of Texas, Paulk’s Busy Corner, Wichita 
Falls, Tex. 

G. C. Morris, Automotive Wholesalers of Texas, 603 Perry-Brooks Building, 
Austin, Tex. 

~John Burke, Colorado Automotive Wholesalers Association, brake and clutch 
service, 1790 Market Street, Denver, Colo. 

Frank Bradley, Connecticut Automotive Wholesalers, Connecticut Bearing Co., 
New Haven, Conn. 

Ernie Spuhler, Automotive Wholesalers of Georgia, John Harris & Son, Atlanta, 
Ga. 

Leon Miller, Economy Auto Supply Co., 268 Halsey Street, Newark, N. J. 

E. R. Sluggett, Detroit Cylinder Grinding Co., 4433 Cass Avenue, Detroit, Mich. 

Walter C. Olson, Valley Motor Supply Co., 115 First Street, Havre, Mont. 

Cc. R. McDaniel, Simplex Parts Co., 52 South Somerville Street, Memphis, Tenn. 

S. B. Weiss, Detroit Supply Co., 78 Central Avenue, Albany, N. Y. 

William A. Fleming, Fleming Motor Parts, 712 Michigan Avenue, Buffalo, N. Y. 

V. W. Condrey, Condrey Motor Parts, 210 North Central Avenue, Richmond, Va. 

Pau! Woolwine, Woolwine Supply Co., Pratt, Kans. 

William J. Barron, Jr., Barron Motor Supply Co., 728 Third Avenue SE., Cedar 
Rapids, Iowa. 

Edgar Rogers, Jr., Consolidated Automotive Co., 1075 West Forsyth Avenue, 
Jacksonville, Fla. 

Joseph N. Greiner, Greiner Auto Parts Co., 2929 Magazine Street, New Orleans, 
La. 

R. S. Gimmel, Atlas Auto Parts & Grinding Co., 1826 West Jefferson, Louis- 
ville, Ky. 

Wallace D. Craig, Craig Motor Service Co., 120 Jackson Street, Fairmont, W. Va. 

H. C. Westbrook, Westbrook Supply Co., Third and Hazel Streets, Texarkana, 
Ark. 

Chester Klein, Republic Auto Parts, 260 West 52d Street, New York, N. Y. 

Louis J. Roazen, Standard Auto Gear Co., 531 Columbia Road, Dorchester, Mass. 

Earle 8. Bond, B. B. Auto Supply Co., 335 North Gay Street, Baltimore, Md. 

Louis J. Cresta, Cresta Bros., 5050 Mission Street, San Francisco, Calif. 

Sam B. Brubaker, Auto Parts Co., Taylor and Gompers Avenues, Indiana, Pa. 

Maury Mayer, executive secretary, Michigan Automotive Wholesalers Associa- 
tion, 405 Hollister Building, Lansing, Mich, 


APPENDIX 


The following are excerpts from an address delivered by Joseph W. Burns, 
chief counsel, Antitrust and Monopoly Subcommittee of the Senate Committee on 
the Judiciary delivered in San Francisco, Calif., February 22, 1956. 

“The problems of the manufacturer of parts and accessories are in some re- 
spects different from those of distributors. A parts’ manufacturer who sells to 
a car manufacturer usually sells both for original equipment and replacement. 
We have found that in some instances a single price is given the car manufacturer 
regardless of the use made of the parts. The price to independent wholesalers 
was much higher than the replacement parts price to car manufacturers. The 
Robinson-Patman Act prohibits a parts manufacturer from selling replacement 
parts to a car manufacturer at a different price from that given to other distri- 
butors, unless there is cost justitication. These price differences give the car 
manufacturer a great competitive advantage over independent wholesalers, If 
the car manufacturer is to compete with the independent wholesaler in the 
distribution of replacement parts made by independent parts producers, he should 
be required to compete on equal terms. 

“The parts and accessory manufacturers who do not sell any original equip- 
ment are the ones who feel the full impact of the concentration of the car manu- 
facturers. They have the psychological problem of convincing the public that 
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their products are as good as similar products used as original equipment. They 
have to overcome the great advantage the car manufacturer obtains from wide- 
spread advertising, particularly the type relating to genuine parts. They have 
the practical problem of competing with the car manufacturers for the replace- 
ment business of the dealers. 

“The distributors have succeeded in the past in obtaining a substantial part 
of the replacement business of the dealers. However, they have always had a 
problem in selling to dealers, as long as the factory was competing for the 
dealers’ business. The distributors had a little help from the antitrust laws in 
this respect, since the factory cannot legally force dealers to buy parts. In 
fact, the Federal Trade Commission issued an order against General Motors in 
1941 requiring it to cease and desist from forcing dealers to purchase unwanted 
parts and accessories. 

“Here is a specific case where practices of General Motors were held to violate 
the antitrust laws. But has the law been effective to help you? As early as 1934 
parts and accessory manufacturers complained to the Federal Trade Commission 
that General Motors was coercing its dealers to buy only from GM. In 1937 
the Commission issued a complaint. After a full hearing the Commission issued 
an order against General Motors in 1941. Now, what is the situation today, 
over 20 years since you started complaining? 

“Witnesses testified that in spite of this prohibition, General Motors zone and 
district managers have continued to put pressure on dealers to purchase re- 
placement parts and accessories from General Motors. This is an example of 
the lack of effectiveness of the law. One witness testified that he made heaters 
for Chevrolets, and had been able to make sales to dealers. Then he found 
that the dealers were unable to obtain Chevrolets without factory-equipped 
heaters, and they canceled their orders. At Detroit, General Motors insisted 
it did not require dealers to take factory-installed heaters, yet the dealers told 
the manufacturer that the zone and district managers insisted they take them. 

“After the manufacturers complained to the Federal Trade Commission its 
investigators interviewed the dealers. Now here is the most disturbing thing 
about the power of the factory over the dealers. They denied to the FTC investi- 
gators that the factory had coerced them. Yet when a member of my staff inter- 
viewed one of these dealers he stated he had been coerced, but pleaded that he 
not be called as a witness because of fear of retaliation from General Motors. 

“As long as the power of General Motors over its dealers is so great that they 
fear to tell the truth to Government officials, no laws can be effective. The 
dealers who are a principal market for distributors are becoming more and more 
captive market for the factory. Regardless of what Detroit said General Motors 
policy is, the testimony of the dealers revealed that they were compelled to pur- 
chase parts and accessories from General Motors for fear of losing their fran- 
chises. The problem of the independent distributor is closely related to the 
problems of the dealers. ‘They have forcefully presented their problems to 
Congress. Any relief which the dealers obtain from the pressure of the car 
manufacturers will, to a certain extent, benefit you. 

“But there is another problem which would not be solved immediately. That 
involves General Motors’ plan to induce its dealers to act as wholesalers in direct 
competition with independent jobbers. Another part of the plan is to have 
independent wholesalers sell General Motors parts made in the car divisions. 

“The antitrust laws do not prevent the institution of either of these plans. The 
distributors claim they are harmed in two ways. First, they have to meet 
additional direct competition from the dealers. Second, the wholesalers are 
required to carry a greatly increased inventory in order to have the same full 
line as their competitors. 

“What does this GM wholesale parts plan mean to the independent manu- 
facturer and distributor? A spokesman for General Motors, in announcing the 
purpose and objectives of the new plan, stated that since GM manufactured 
approximately 50 percent of all cars and trucks, it felt it should make effective 
a plan to penetrate the replacement parts market it is rightfully entitled to. If 
the profits in the replacement parts market are so attractive to GM, then Ford 
and Chrysler might decide to adopt similar plans, This would immediately 
eliminate over one-half the market of the independent distributors. 

“What would this mean to the independent manufacturer of competitive 
parts? How many could survive if most of the car dealers purchase parts 
through factory outlets? What would it mean to independent manufacturers 
of parts for original equipment? If the independent distributors vanish from 
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the scene, the parts manufacturer will be at the mercy of the car manufacturers. 
As long as there is an independent distribution system, the parts manufacturer 
can exercise a choice whether to accept the terms of car manufacturers, or sell 
only for replacement. : 

“This problem is not easy to solve. Enacting new laws may not be the best 
way to solve economic problems. It might be better if a strong sense of public 
responsibility on the part of corporate managers would make them realize that 
grasping every opportunity for profit, may not be the best policy when the result 
is to injure or destroy thousands of small enterprises. But, today all business- 
men should recognize that some rules there must be, if fairness and equality of 
opportunity are to be maintained. 

“Independent parts manufacturers, distributors, and representatives of their 
trade associations have expressed to our subcommittee their concern regarding 
this GM wholesale parts plan. It is apparently too early to determine how 
serious it may be to your interests. However, the experiences of the locomotive 
and bus industries are a justification for your giving the problem your immedi- 
ate attention rather than waiting until it is too late. General Motors went into 
the locomotive industry in 1934, and now controls over 75 percent of the pro- 
duction, practically eliminating from the market some of its major competitors. 
In the bus industry General Motors has obtained over 80 percent of the produc- 
tion, and has eliminated such formidable competitors as White Motor Co., ACF- 
Brill, and Twin Coach. If General Motors could eliminate a competitor which 
was big enough to have over $50 million of sales annually, what can it do to 
you? 

“Organizations such as yours, made up of independent businessmen, who day 
in and day out are faced with the practical realities of the competitive world, 
can be of great help to your representatives in Washington who are trying to 
find legislative answers to the difficult problems involved in attempting to revise 
the antitrust laws. You have appointed a committee to study the problems of 
your industry and to express your views to Congress. I hope that you will 
continue to support this committee and its program wholeheartedly. You may 
be sure that the Subcommittee on Antitrust and Monopoly will welcome and 
give careful consideration to your suggestions and ideas.” 


TESTIMONY GIVEN BY IRA SAKS AT HEARING OF THE SUBCOMMITTEE ON DISTRI- 
BUTION OF THE SELECT COMMITTEE ON SMALL BUSINESS OF THE HOUSE OF 
REPRESENTATIVES 


Before World War II most all of the oil companies confined their entire 
efforts to supplying retail gasoline stations with gasoline, oil, and lubricants 
only. 

Each gasoline station operator bought whatever TBA merchandise that he 
needed wherever he found it most convenient and most advantageous to buy it. 

As a matter of fact, most oil companies discouraged the retail gasoline sta- 
tions from handling any TBA merchandise since they felt that any other 
business that the gasoline station operation did or any other services that he 
tried to.render only served to detract from his efforts to sell gas and oil. So 
the oil companies tried to confine his efforts and to concentrate them on gas 
and oil sales exclusively. 

During these years, however, the Standard Oil Company of New Jersey or- 
ganized and developed a wholly owned subsidiary corporation under the name 
of Atlas. 

The purpose of this corporation was to buy and distribute TBA merchandise 
through their gasoline stations. 

While they started with tires and tubes, they soon added many other lines 
such as batteries, fan belts, radiator hose, spark plugs, filters, polishes, and 
chemicals. 

They did a good job in advertising and merchandising these lines and devel- 
oped a sizable volume on many lines. 

With such a sizable volume of business to offer, they went after certain 
manufacturers of these products for special prices under their own Atlas brand, 
and they got it. As a result, this Atlas operation not only produced a sizable 
volume of business but also a very sizable profit. 

This, of course, became a readymade pattern for all the other major oil com- 
panies to follow and they certainly did follow it. 
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In recent years the distribution of TBA merchandise has become an important 
and major part of practically all major oil company distribution setups and con- 
stitutes an important and very profitable part of their sales picture. 

It is no wonder, therefore, that all the major oil companies—whose brand 
franchise means something to the gasoline retailer—are using every means at 
their disposal to pressure and coerce every gasoline station operator to buy and 
stock and sell only those lines of merchandise they handle or designate as their 
official lines. Furthermore, this also serves as another means for the oil com- 
panies to secure a more complete control of each gasoline station operator and 
all his activities through every bit of merchandise he handles. 

This, I believe, is a fairly good picture of how the system works and what 
it accomplishes for the major oil companies. But this system, as you can 
readily see, almost completely excludes the local automotive wholesalers from 
this entire retail gasoline station market except for the few items that the oil 
companies do not handle or supply. 

Bear in mind that these local automotive wholesalers were the principal and 
most logical and most convenient source of supply on all these lines of merchan- 
dise to these retail gasoline stations. 

It is amazing and almost frightening to note that, in a relatively short period 
of years, these major oil companies, through their methods of coercive and pres- 
sure selling, were able to create a captive market for themselves and take over 
completely the entire wholesaling function on all the merchandise handled by 
the retail gasoline stations to the complete exclusion of the traditional local 
‘wholesalers. This system, likewise, automatically excludes from this market 
many hundreds of independent manufacturers who distribute their merchandise 
through these thousands of local automotive wholesalers. 

Some of these manufacturers, by force of circumstances, sell their products 
direct to the major oil companies. But, in every case with very few exceptions, 
the major oil companies, because of their buying power, manage to squeeze these 
manufacturers for prices substantially below the automotive wholesalers’ cost 
for the same or similar products, with the result that the major oil companies 
are often in a position to undersell the wholesalers and still make a good profit 
for themselves. 

Another tragic result of this system, that creates a captive market under the 
complete control of the major oil companies, is that the very people that are 
being held captive, the very people that are being coerced into doing things 
against their best judgment, are also at the same time being muzzled into com- 
plete silence. 

You can’t get these people to make formal complaints or to appear anywhere 
and give testimony because they are fearful of reprisals and of completely 
losing their franchise or their leases. To fully illustrate this fact to you, I 
want to quote just two instances which I picked out from the many letters we 
have received from every part of the country. 

“We were very pleased to hear that some possible action may result from 
the congressional hearing to be held on discriminatory practices of major oil 
companies. Being the smallest of five lubrication-equipment manufacturers in 
the country, we happen to have suffered considerably from such practices. Of 
course, some of the companies operate in a more flagrant fashion than others, 
but, to be perfectly honest about it, we can’t live on righteousness, and, if we 
were to submit information on your questionnaire, or to testify regarding mal- 
practice, not only would we probably never be able to sell our equipment to 
independent service station operators for the 2 or 3 companies that are giving 
us such a bad time, but it is conceivable that the other companies, whose dealers 
are permitted to buy equipment would through sympathy pin our ears 
back; also, in citing examples, the names of independent service-station dealers 
would come up as the source of information; as I am sure you know, the best 
way for such a dealer to lose his business would be to testify or even have his 
name brought into this investigation. 

“Needless to say, it is a vicious thing, but neither we nor the independent 
service-station dealers we have in mind can afford to testify for fear of being 
put out of business.” 

“In October we sold 6 sets of — chains. 

“The above company just received their lease with the Sun Co. for 3 years. 
The Sun TBA man, asked — to return the chains to the jobber and buy 
the same brand, ————, from them. He most likely used some pressure and I 
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countered with everything I knew why he should keep the chains and give the 
jobbers as much business as possible. 

“Mr. agreed with my reasoning. However, he said he still had to 
return the chains. I doubt whether he would appear as a witness. How do 
you suggest I proceed in this case?” 

In spite of this tragic condition, we feel confident that you will be able to 
hear a substantial amount of worthwhile testimony in the various cities where 
your hearings are scheduled. 

To illustrate the methods used by the major oil companies to acquire the 
lion’s share of the market quickly on any product which they undertake to 
distribute, I have selected permanent antifreeze, since that is the latest and 
most recent major product begun to be distributed. 

From the very beginning, when permanent antifreeze first came on the mar- 
ket, until within the last 3 or 4 years, it was always distributed entirely 
through local automotive wholesalers. 

Within the last 3 or 4 years most of the major oil companies began to handle 
permanent antifreeze under their own respective brand names and in competi- 
tion with the 2 or 3 most highly advertised and best-known brand names in 
the field. These brand names have been established for many years and have 
unquestioned reputations and acceptance by every one of the many millions of 
ear owners. These well-known and well-established brands are still being dis- 
tributed through local automotive wholesalers. 

But, in spite of the quality of these brand names, in spite of their reputation 
and their ready acceptance by every car owner, it is a safe and conservative 
statement to make that within the past 3 years the local automotive whole- 
salers’ sales on this one product has dropped to less than 50 percent of what 
it was 3 years ago. 

It is also most important to remember that the local automotive wholesalers 
have suffered this tremendous loss in volume on this product in spite of the fact 
that during this same period there was a considerable increase in car registration 
which automatically created more millions of customers for antifreeze, which 
normally should have resulted in a considerable increase in the automotive whole- 
salers’ volume on the product. 

Since the two major manufacturers of this product who distribute through the 
local automotive wholesalers have kept very careful and accurate records of every 
wholesaler’s purchases and sales over a period of many years, and since these 
records will show not only the wholesalers’ purchases but also whom they sold 
to, it would be very easy to determine fully and completely the extent to which 
the major oil companies have acquired the lion’s share of this product in this 
very short period of time. 

With your permission, I would like to quote just one letter from our files to 
illustrate some of the methods used. This letter is dated March 21, 1956. 

~ Oil selected eight of their better stations in G-——— last fall to try an 
experiment, and I am told that if it worked with these that this program would be 
expanded. This plan worked as follows: 

“They sold each station the brand of antifreeze with the understanding 
that on the 1st of March they would pick up any surplus and they could pay for 
what they used during the season at that time. Our terms to their stations on 
antifreeze is 2 percent, November 10th. This in itself was bad enough but, I 
believe, perfectly legitimate. Further, they ask these stations to handle no other 
brand of antifreeze and, if they had a call for some other brand, to first try to 
sell the customer on the If they failed to sell the customer , they 
were to direct the customer to a nearby station where the customer could buy 
the brand of his choice but were to take his tag number and keep a record of all 
lost sales. When they paid the 1st of March they would be given a credit 
of $1 for each lost sale, which was exactly the profit they would have made had 
they sold the antifreeze. 

“We had sold two of these stations our brand, each year for several 
years, but were unable to sell them the first gallon this last season. I have 
reason to believe that they lost very few sales as usually the customer would take 
the brand they sold had no other brands been available. 

“Most of our antifreeze is sold through service stations and should this prac- 
tice be expanded I’m sure our brand and others would suffer greatly.” 

While no one may question the cleverness and effectiveness of this method, its 
ethics and perhaps legality might be open to some argument. 

In the handling of service-station equipment, many of the major oil com- 
panies have gone so far as to supply it at cost or very close to it and to extend 
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most unusual terms, in some cases as long as 3 or 5 years. This procedure is 
used in some cases to get into an independent station with their gas and oil and 
TBA products. 

In many other cases it is used to further tie up the operator or lessee and thus 
make him a completely captive operation. 

The tragedy in many cases is that if the lease is not renewed at the end of a 
year or two, the operator loses everything he paid on the equipment. 

It is often stated that the oil companies are doing the gas-station operators a 
great service in supplying and financing his equipment since the operator has 
neither the money nor the credit to acquire the equipment himself. 

While this may be true, the local automotive wholesalers can and do handle the 
financing of such equipment through the regular reliable national finance com- 
panies or through the wholesaler’s own bank on well-established, reasonable 
terms and rates. The added advantage to the gas station operator is also the 
fact that if his lease is not renewed he has an equity in that equipment that he 
can cash in. 

In conclusion, permit me to express my complete and wholehearted support in 
favor of the proposed legislation as I am fully convinced that is the only effective 
means of at least slowing down the speedy acquisition by the major oil companies, 
with their tremendous resources, of our automotive-service industry at the ex- 
pense and to the detriment of many thousands of small businesses. 

I am particularly in favor of H. R. 428, known as the TBA divorcement bill. 
Other similar Government actions have well established this principle in favor of 
other industries such as the meatpacking industry, the Pullman Co., and recently 
the Eastman Kodak Co. Our industry is badly in need of similar measures, 

With your permission, I would like to introduce here as a part of this record 
a copy of this brochure which the antimonopoly committee of the automotive 
service industry produced and published. 

Since I appear here as the executive director of this antimonopoly committee, 
this brochure will give you the full details as to the makeup of this committee— 
whom it represents, as well as the aims and purposes it has set out to accomplish. 

Many thanks for the privilege of testifying and for your indulgence. 


Mr. Roosevert. Thank you very much, gentlemen, we appreciate 
your cooperation. 

Mr. Ward and Mr. Heizer of the Virginia Gasoline Retailers Asso- 
ciation. Will you raise your right hand. 

Do you solemnly swear, each of you, that the testimony you are 
about to give before this committee will be the truth, the whole truth, 
and nothing but the truth, so help you God ? 

Mr. Warp. I do. 

Mr. Hetzer. I do. 

Mr. Rooseverr. Please identify yourselves and give your address to 
the reporter. 

Mr. Warp. Mr. Chairman, would it be sible to read mine? I 
have tried to condense it down on paper as fine as I could and I might 
ramble a little bit more trying to do it without reading it. 

Mr. Roosevett. We agree to give you 10 minutes. 

Mr. Warp. It won’t take but just a few minutes to read this. 


STATEMENT OF PAUL S. WARD, WARWICK, VA. 


Mr. Warp. Mr. Chairman and members of the House Small Busi- 
ness Subcommittee, I am Paul S. Ward, and I am the lessee dealer of 
an Esso station located at 9917 Warwick Road, Warwick, Va. 

I have been in the petroleum business for 26 years, and for the last 
20 years I have been a retail dealer in my present location. 

For many years I worked on my own driveway and did not famil- 
iarize myself with what was happening to my fellow dealers up and 
down the street and in neighboring areas. Then, some 15 months ago, 
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I was elected as a director of our newly formed Virginia Gasoline 
Retailers Association. About 1 year ago, I agreed to serve as a field 
representative for the association, in addition to managing my own 
service station, and since that time I have really had an education in 
the problems of the service-station business as experienced by the 
retail gasoline dealers. 

Our friend, H. A. Inness Brown, editor of the Gasoline Retailer, 
in an editorial referring to these hearings under the caption, “Quiz 
To Hit the Road” and datelined April 3, 1957, stated, in reference 
to your prior hearings: 

The hearings were filled with sound and fury and shot through with contradic- 
tions, but they did not produce any clear picture of conditions in the industry. 


He further states that: 

It [the subcommittee] should question satisfied dealers as well as those who 
have gripes against their suppliers—successful ones as well as those who are 
not doing so well. 

And, Mr. Chairman, I would like to make this remark here, that 
this statement was finally ironed out this past Monday and I had no 
knowledge that Mr. Brown would be here yesterday and be on the 
stand. 

As one of those “successful dealers” referred to, as well as being an 
association representative, I am here today to give you a clear picture 
of some of the conditions within the industry, and to tell you of one 
of the worst evils with which we are faced. 

And I would like to state also that my relationship with my sup- 
plier is very cordial and has always been that way. 

For the past 5 months, the Norfolk-Portsmouth-Virginia Beach 
area of Virginia, encompassing a population of approximately 500,000 
persons and some 500 service stations, has been embroiled in a disas- 
trous price war. From its very inception, the dealers have been 
plagued with price discrimination, coercion from their suppliers, and 
a definite effort on the part of certain suppliers to control the retail 
price and the retailer’s margin of profit. 

The best example I can give you of the attempt to control prices 
and the retailer’s margin of profit is that of Sun Oil Co. In brief, 
this is the information which I have been able to develop through our 
investigation of the Norfolk gasoline-price war. 

Early in November, Sun Oil Co. had 26 service stations in the 
Norfolk-Portsmouth-Virginia Beach area now affected by the price 
war. Of these 26 service stations, 9 were company operated. Sun Oil 
representatives called in the remaining 17 independent dealers and 
told them that they planned to drop the price at company-operated 
stations, and the reasons therefor. ‘They informed these dealers that 
they would not be given a voluntary allowance or any other form of 
subsidy—that the only way that Sun Oil Co., would help them would 
be for the dealer to go on a commission basis. Under this commis- 
sion plan the company would fix the retail price and the dealer would 
be guaranteed 414-cents-per-gallon commission regardless of how 
low prices might drop. , 

At this time, I would like to submit for the record photostats of 
sworn affidavits from Mr. William R. Mountjoy, a Sun Oil Co. dealer; 
Mr. J. Frank Williams, a Sun Oil Co. dealer; and Mr. John E. 








DISTRIBUTION PRACTICES IN THE PETROLEUM INDUSTRY 301 


Quattlebaum, assistant manager of Mr. Williams’ station. These 
affidavits will verify the information which I have just given you. 

Mr. Roosrver. Just a second, the committee will accept the affi- 
davits without objection. They will be entered in the record at this 
time. 

(The material referred to will be found in the files of the com- 
mittee. ) 

Mr. Warp. As you can see, these dealers had very little choice in 
the matter when they were confronted with this virtual ultimatum 
from their supplier. It was not difficult for these dealers to visualize 
the irresistible economic pressures which would be brought to bear 
against them by Sun Oil Co. selling the same gasoline at a lower 
price at their nine company-dominated stations. In effect, the 17 
independent dealers were given the choice of losing their independence 
and becoming commission agents of the company, or face the hard 
facts of having to compete against their own supplier without ae 
company subsidy or assistance of any kind during the price war whic 
would ensue. 

As a result of this overpowering economic pressure, 16 of the 17 
dealers were forced to surrender their independence and to go on a 
commission basis. Sun Oil Co. then directly fixed and controlled 
the retail price at all but one of the Sun Oil Co. stations in this area. 
I understand that now even this remaining holdout dealer has been 
forced by economic pressure to submit to the Sun Oil Co. and to 
surrender his lawful right to set his own price. 

What is the result of this unfair competition from company-oper- 
ated and commission stations? The gasoline price war has now en- 
tered into its sixth month. Many competitive dealers have been 
forced from business and lost their investment and savings. The 
public has suffered through a reduction of services and proper safety 
checks. ‘Those dealers who have not been forced from business have 
nevertheless suffered a drastic reduction in their margin of profit. 
And the Sun Oil Co. dealers themselves have been severely injured. 
It is my understanding that of the 16 Sun Oil dealers who went on 
this commission arrangement, 12 have already gone broke, and 2 have 
stated their intention to cancel their lease. 

It is my belief that this is the most flagrant example of price fixing 
and control of the retailers’ margin of profit that you, or ae anyone 
else has ever come in contact with. 

Through this devious means of using company-operated and com- 
mission stations, Sun Oil Co. is exercising a palate control over the 
retail price of gasoline in this area, not only in the resale of their own 
product but also over the resale price of all competitive products. 
Although Sun is obviously selling below their cost of doing business, 
apparently they believe that the end justifies the means through fore- 
ing dealers of competitive companies out of business and thus increas- 
ing their proportionate share of the market. 

It is easy to see how other companies could use these same devious 
means to exercise control over the retail price and the retailers’ margin 
of profit in other areas throughout the country. Numerous other 
major suppliers also operate company stations and commission sta- 
tions and could easily force their dealers to accept commission contracts 
for the purpose of controlling a competitive market. 
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It is not fair for the supplier or the manufacturers to be in direct 
competition with his own retailers. If the small-business man and 
free enterprise are to survive, it can only be accomplished through 
gasoline retailers competing among themselves. A small retailer 
with pennies or dollars cannot compete with the supplier who is both 
wholesaler and retailer with millions or billions in resources. The 
supplier can afford to lose money in one area so long as he can recoup 
his loss in other areas. 

The retail gasoline dealer must be afforded some protection from 
his own supplier competing against him, otherwise, we will soon be 
to the place where big business has completely supplanted the small 
businesses of this Nation. 

Mr. Roosrevett. Thank you, Mr. Ward. Incidentally, you beat 
the 10 minutes by a considerable amount. 

Mr. Heizer, would you like to give your statement now and then 
let us question you both together ? 

Mr. Heizer. If I may, sir, because they do tie in, he has given the 
local situation there, and then I have extended it over a statewide 
basis within our State, and I will be very quick if I may read it. 
In my college days I was a radio announcer trying to pay my way 
through college, and I read very fast. 

Mr. Roosevert. If you can do it within 10 minutes, and please 
identify yourself. 


STATEMENT OF JAMES W. HEIZER, EXECUTIVE SECRETARY, 
VIRGINIA GASOLINE RETAILERS ASSOCIATION, INC. 


Mr. Hetzer. Mr. Chairman and members of the House Small Busi- 
ness Subcommittee, I am James W. Heizer, executive secretary of 
the Virginia Gasoline Retailers Association, Inc. Although our asso- 
ciation is but 15 months old, we speak for almost 550 dealers who: 
are paid and active members. 

aving been a retail dealer for some 6 years, served as executive: 
secretary of the Roanoke Valley Retail Gasoline Dealers Association, 
Inc., for 244 years, and for the past 14 months as executive secretary 
of this, our State association, I feel that I am well qualified to testify 
before this group upon the practices with which you have concerned 
yourselves im connection with these several bills which are under 
study. 

First, let me tell you that our membership went on record at its 
State convention last September as being unanimously in favor of 
functional divorcement. The resolutions, as adopted, read as follows: 

That complaints be sent the Justice Department with requests for func- 
tional divorcement action (separation of the supplier from the operation of 
retail stations) against supplying companies which use commission-consignee: 
or company-operated stations in competition with their independent or lessee- 
retailers to fix or control retail gasoline prices. 

That national legislation be urged prohibiting an integrated supplier from 
competing with its own retailers. 

You can thus see that this competition from stations operated di- 
rectly or indirectly by supplying companies in direct competition with 
their own dealers has been recognized as a very real and definite: 
threat to their existence by the gasoline retailers of my State.. 
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The question of whether or not the supplier should be prohibited 
from owning or leasing a retail gasoline station to or from any person 
after January 1, 1961, was also debated at some length. Our mem- 
bership failed to take any action on this proposal at the present time, 
since it was generally felt that the average service-station operator 
was not in a financial position to purchase his own location and that 
such action would be so drastic coe of such far-reaching consequences 
that it would possibly work to the detriment of the independent 
retailer. 

My colleague, Mr. Ward, has given you a very complete and factual 
presentation of how Sun Oil Co. has made use of company operated 
and commission stations to completely dominate the retail gasoline 
market in the Norfolk-Portsmouth-Virginia Beach area of Virginia. 
It is my opinion, and the opinion of retail gasoline dealers throughout 
our State, that it is essential to them that Federal legislation be enacted 
prohibiting the supplier who sells gasoline or perroaum products at 
wholesale for ultimate resale at retail, from also selling gasoline or 
petroleum products at retail. Had this law already been in existence, 
the debacle which we have witnessed for the past 5 months in the 
Norfolk area would not have been possible. 

Several attempts have been made by other supplying companies 
and by retailers to have price subsidies removed so that competition in 
a free market might seek its own price level. In every instance, how- 
ever, these efforts have been thwarted by Sun Oil Co. through their 
domination of their retail service stations in this area, all but one of 
which to the best of our knowledge was company operated or com- 
mission operated by Sun Oil Co. who has the right under existing laws 
to fix the prices at these retail stations. 


Even representatives of some of the other supplying companies have 
expressed to me an abhorrence of the actions taken by Sun Oil Co. 
Even the Virginia Petroleum Jobbers Association publication of Feb- 
ruary 1957 stated : 


Up to this time, we have not been in favor of divorcing the supplying com- 
panies from the retail business. It has been our opinion that under this country’s 
free-enterprise system every person and corporation had the right to go into any 
lawful business. Of course, along with this freedom goes responsibility. And 
if individuals and corporations in business do not assume this responsibility 
then they must realize the end result will be Government control. It goes witb- 
out saying that, in our opinion, the actions of this supplying company in the 
Norfolk area are irresponsible and if this irresponsibility is continued and 
enlarged upon, no doubt, we will have Government control of the petroleum 
industry. 

This problem of suppliers operating service stations at retail in com- 
petition with their own dealers in other urban areas of our State, 
although not to the degree which I have just enumerated in Norfolk. 
[ have been told by dealers in city after city that such company- or 
‘commission-operated service stations will drop their prices below the 
prevailing market upon the slightest provocation. In many instances, 
they have done so without any provocation. To illustrate, let me give 
you the following example: 

On October 29 and October 30, 1956, following a return to normal 
prices after a gasoline price war in the Roanoke, Va., area, a 
survey was conducted by my office to determine the prevailing retail 
prices. One hundred twenty-five dealer-operated service stations 
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were surveyed in Roanoke, Salem, and Roanoke County. Among 
these stations surveyed, 78 percent were posting 33 cents per gallon 
or higher for regular gasoline. The average retail price on regular 
gasoline for those 125 stations was 33.6 cents giving an average mar- 
gin of 7.1 cents per gallon. On premium gasoline, 85 percent were 
posting 36 cents per gallon or higher with the average retail price 
being 36.5 cents per gallon. Within a matter of days following the 
conclusion of this survey, however, Atlantic Refining Co., which 
operated the only 3 Atlantic stations in Salem on either company 
or commission operation, dropped the price at all 3 stations to 
31.9 cents per gallon on regular and 34.9 cents per gallon on premium. 
This was 1.7 cents per gallon below the average retail price on regular 
and 1.6 cents per gallon below the average retail price on premium 
gasoline. 

I contacted the local sales representative, the State manager, and 
the southern regional manager in an effort to determine their reason- 
ing behind this drastic reduction below prevailing market prices. The 
only real excuse which they could give me was that they would not 
permit unbranded stations to sell more than 2 cents below them, and 
that they had cut the price at these 3 stations so that they would be 
only 2 cents higher than the unbranded service stations in that area. 

As a result of this action, Shell Oil Co. and Pure Oil Co., both 
operating 1 station each on a company or commission operation in 
this same town, have dropped their price to equal that of the 3 Atlan- 
tic service stations. Several other dealers in that same immediate 
area have been forced by this competition to also lower their prices. 
This same condition still exists today. 

I could go on almost endlessly reciting similar cases over the past 
several years, but I believe that these cases which I have cited will 
serve to acquaint you with our problem and will impress you with 
the urgency for functional divorcement legislation. 

I would also like to express my personal approval of H. R. 4382, 
which would provide for the payment of costs of the suit and attor- 
ney’s fees to private parties who proceed to enforce the antitrust laws 
in the public interest. 

Our association filed formal complaints with the Federal Trade 
Commission and the Antitrust Division of the Department of Justice 
against the Sun Oil Co. on December 20, 1956. We are hopeful that 
action may be taken by these agencies which will relieve the situa- 
tion in the Norfolk area some time in the near future. But what 
about the 25 or 30 percent of those dealers who have already been 
forced from business? Court action now will not help those dealers 
who have already gone broke. It will help only those dealers who 
have been injured but have been able to survive. 

Our association was not in a financial position to pay the costs of 
instituting a private suit for injunctive relief against Sun Oil Co. 
Had we been entitled to recover the costs of the suit together with 
our attorney’s fees, however, I am quite certain that our board of 
directors would have authorized such proceedings at the very incep- 
tion of the price war. 

The enactment of these two legislative measures will be of inesti- 
mable assistance to the small-business men of this Nation who are 
gasoline retailers. We hope and pray for their enactment—before it 
is too late. 
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Incidentally, Mr. Chairman, if I may make one comment, there has 
been a new development in that area, and in my testimony T referred 
to conditions that existed at the time I completed writing my state- 
ment as of this past Wednesday. And through long- distance phone 
calls, last night and this morning, the best information available is 
that that market has just now returned to normal. Whether it will 
last or not I don’t know, but since the statements were made prior to 
this new development, I did want to make you aware of these changes 
in that area 

Mr. Roosrvett. Thank you very much, Mr. Heizer. I will try to 
be very brief in my questions as we have so much to do this morning, 
and there may be other questions which either the committee counsel 
or some members of the committee will have, and if so we will deliver 
them to you in writing and ask you to supply us certain information. 

Mr. Ward, on page 3 you make the statement that although Sun 
is obviously selling below their cost of doing business—that, however, 
would be just a surmise, but you have no ac tual figures on that, do you? 

Mr. Warp. Nothing but my experience in operating as a retail 
dealer, that the retail price there that has been established down there 
by Sun, a dealer can’t operate on that basis. 

Maybe Mr. Heizer could add to that. 

Mr. Roosrvetr. Yes, Mr. Heizer. 

Mr. Heizer. May I have the opportunity of commenting on that? A 
large portion of the time in this price war Sun was selling at 24.9 
cents per gallon, which was 7 cents below the normal marketing condi- 
tions, which completely eliminated and added a little to what the 
previously existing margin had been. 

Now, when you wipe out completely the retailer’s margin, obviously 
the Sun Oil Co. was operating only on their wholesale profit which 
couldn’t have been more than several pennies down, perhaps, so that 
obviously they were operating below cost of doing business, because 
when you eliminate the retailer’s margin entirely, we know there is 
not enough left for them to pay their help and overhead and promote 
on this. It was rather obvious to us. That is why we made that state- 
ment. 

Mr. Roosrvett. Do either of you believe it would be feasible or 
possible to write legislation to prohibit low-cost selling in order to 
curb the influence or unbridled competition? In other words, both 
of you emphasized the competition is unfair because the supplier can 
afford to lose money whereas the independent dealer cannot. In your 
opinion, is it feasible or practical to write a low-cost selling regulation 
that would remove that handicap ? 

Mr. Heizer. It might be feasible, Mr. Chairman, but it would prob- 
ably have to be revised, definitely it would have to be based upon a 
cost survey conducted by qualified certified public accountants, because 
it would fiuctuate up and down. 

In our State, for example, we have an unfair sales act which I 
have gone over with a fine-tooth comb attempting to see if we might 
make use of that. However, it is so impractical for our use. It speci- 
fies that there must be 6 percent added to the wholesale costs. You 
take a gallon that costs 25 cents per gallon, add 6 percent and that is 
only a cent and a half. For many of these dealers, that won’t even 
pay the rent. So it is impractical, as written in our State. It is com- 
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pletely unrealistic. If it would establish what would be a fair, gross 
margin, from which operational costs might be paid, then perhaps with 
constant revision through cost surveys, conducted by certified public 
accountants, it might be able to be worked. 

However, in my personal opinion, the real solution to the problem 
is this. Get the supplier out of the retail business. 

Mr. Roosrvett. Well 

Mr. Heizer. That is No. 1, and No. 2, I believe if you give us the 
powers that would be—not the powers that would be given us but the 
right for us under H. R. 482, to secure reasonable attorneys’ fees and 
court costs, so that we could institute private suits, at least those States 
who do have capable State organizations would be able to look after 
their membership, and if we could be assured that we would be reim- 
bursed for our costs, we would be able to institute private suits and 
obtain injunctive relief, I believe, in most of these cases. But our 
finances will not permit us to carry this out on our own. 

Mr. Roosrvetr. All right. In other words, the self-enforcement 
angle of the antitrust laws, you feel could be of great benefit to you, 
if H. R. 482 was put into operation ? 

Mr. Heizer. Definitely, sir, in this instance in Virginia. 

Mr. Roosevett. And perhaps overcome some of the delays that are 
encountered in enforcement by the present Federal agency ? 

Mr. Hetzer. That is right. 

Mr. Roosevett. Now, to either one of you, how would you overcome 
the claim that has been presented to this committee by suppliers such 
as jobbers, who point out that they couldn’t be in the business at all, 
that they would be eliminated if it wasn’t possible for them also to 
own their own retail outlets? 

Mr. Heizer. Well, if you wish to do so, Mr. Chairman, I think you 
could take care of that situation just by striking the word “trans- 
portation” from H. R. 426 as it is now written. I believe that word 
“transportation” is the word which includes the jobbers. Is that 
correct? That is my interpretation. 

Mr. Roostvet. That is correct. Then, in other words, you would 
not object to having the jobbers able to have their own retail outlets? 

Mr. Heizer. Definitely not. ‘At this time, we don’t have the trouble 
from the jobbers, it is the supplier that we have our trouble with. 

Mr. Rooseveit. And you are not afraid of a situation arising where 
you would get jobbers who would, in essence, be as large as, let’s say, 
the chain system of some kind and that you would have exactly the 
same problem you have now ? 

Mr. Hetzer. Just let me say the problem does not exist at the present 
time. If you will get the suppliers out of the retail business, I believe 
that the jobbers, if they should ever get such ideas, would quickly 
realize that since that had been done to the suppliers, it could just as 
well be done to them, and that they will not take such drastic steps. 

Mr. Roosrvett. Mr. Steed ? 

Mr. Sreep. Mr. Ward, just to clear up a point, are you trying to 
tell us here that the price war in the Norfolk-Portsmouth-Virginia 
Beach area was fomented by Sun Oil Co. ? 

Mr. Warp. They spread the war; yes, sir. 

Mr. Sreep. Had there been any cutting before this November con- 
ference you speak of ? 
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Mr. Warp. Yes, sir. Let me explain that. On Hampton Boule- 
yard, in Norfolk, the entrance to the naval operating base in Norfolk, 
where there is a tremendous number of naval personnel, the oil com- 
panies have gone in and built service stations where it is not econom- 
ically sound for them to operate as regular business. So they have 
to operate, for the most part, those service stations on a commission- 
operated basis to keep them open, and over the past, there has always 
been price fluctuation in that one State in a radically small area, 
about 2 miles of that street where we have had fluctuations of prices, 
cutting back and forth. But dealers in the area have learned to con- 
fine that cutting to that area. And this last time, November 5, it 
was—Sun Oil Co. met one of those little fluctuations out there. They 
had a station out there themselves, and when they cut the price there, 
they cut it all the way through Norfolk-Portsmouth-Virginia Beach 
the same time, which spread that one which has existed over the years 
there over the whole area. 

Mr. Roosevert. Mr. Sheehan / 

Mr. Sueenan. Mr. Heizer, you say you speak for 550 dealers in 
Virginia? How many dealers are there in the whole State / 

Mr. Herzer. I will have to answer that question in two manners, 
sir. Some of the jobbers as well as ourselves, have estimated that 
there are 6,000 retail gasoline dealers in this State. However, that 
includes restaurants, country stores, beer halls, and so forth, with 
gasoline pumps in front of them. 

Mr. Sueenan. How many would you estimate are regular service 
stations, as we know them / 

Mr. Hetzer. There are close to 4,000 conventional service stations 
between 3,500 and 4,000 conventional service stations, where complete 
automotive service-station service is available. 

Mr. SHeenan. So approximately 1 out of every 7 belongs to your 
organization ? 

Mr. Hever. Correct. And we believe we have done a pretty good 
job in slightly over 1 year. 

Mr. Sneenan. You state in your testimony that in a survey 78 
percent of the dealers were posting a 33-cent per gallon sales price. 
Is there any possibility these dealers all get together on a uniform 
sales price? 

Mr. Herzer. I didn’t say they were all posting the same price. I 
referred to that as an average. In fact, if my memory serves me cor- 
rectly, I have the actual survey figures in pen and ink as they were 
taken in my briefcase. Those prices fluctuated from 32 and a frac- 
tion cents per gallon to more than 34 cents. There was quite a fluetu- 
ation. In fact, in our publication, a bulletin we sent out to our local 
areas, in that area, I might comment that certain associations could 
not be so acc used of price cutting, because of price fluctuations, flue- 
tuations in prices. I believe there were 16 different prices being 
posted. 

Mr. SuHeenan. You say here you would like to express your per- 
sonal approval of H. R. 432. You are an attorney, are you not 

Mr. Herzer. No, sir. I am not an attorney. TI was forced to make 
that comment in that manner because that particular question was not 
brought up at our State convention and I could not truthfully speak 
for our membership. 
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Mr. Sueenan. You are speaking, personally ? 

Mr. Heizer. However, the dealers have backed me up in personal 
contact with them when I have asked, what do you think of it, and 
they say, we are all for it. 

Mr. SuerHan. You say that talking about the Norfolk area, 20 to 
25 percent of those dealers have already been forced from business. 
Do you have any actual statistics you can give to the committee to 
prove the 20 to 25 percent? 

Mr. Heizer. May I let Mr. Ward answer that question? He is 
field representative for that area and he gave me that figure of 25 
to 30 percent. 

Mr. Warp. The business has a normal turnover, so they claim, 
throughout the industry of about 25 percent turnover per year, and 
it has been accelerated down there in that area. I have no actual 
figures here to substantiate the 25 or 35 percent, but the turnover in 
dealers going out of business, going broke, has been tremendously 
high and, as I stated here, in one section here, so many of the Sun 
dealers have gone out. I would like to say this, in that regard. The 
information that I stated to you in that regard in this statement 
here was information that I had to figure up myself, and I didn’t 
have company figures to substantiate it. 

Mr. SHEEHAN. The implication I got from the testimony was that 
when the gentleman said in the Norfolk area about 20 or 25 percent 
went out of business, and he was talking about the Sun Oil competi- 
tion, I was just wondering whether that is a direct result of the Sun 
Oil competition. Now, you say that was a normal turnover in the 
gasoline-station-service industry. Therefore, the 20 to 25 percent he 
was talking about doesn’t refer exactly to this price war. 

Mr. Warp. No; it was accelerated to that extent. In 4 months in- 
stead of a year, you had that turnover. It accelerated tremendously. 

Mr. SHEEHAN. Mr. Ward, you have been in business for 20 years, 
I understand, the gasoline-service-station business. 

Mr. Warp. Yes. 

M. SueeHan. Apparently you must have been making some money 
or you wouldn’t stay in the business that long. 

Mr. Warp. Thank you, sir, I have. 

I feel well satisfied with the results I have gotten out of this. 

Mr. SHEEHAN. How many, out of the 20 years, have you lost money ? 

Mr. Warp. I haven’t lost money any year, because the time I start 
Josing money, I am going to bolt the door and get into some other 
endeavor. 

Mr. SHeeHAN. You have been successful for 20 years? 

Mr. Warp. Yes; I have. 

Mr. SHEEHAN. How many price wars in those 20 years have you 
gone through ? 

Mr. Warp. I have only been involved in a price situation once. 
Now, let me explain this. 

We have been—I am in Warwick, Va., which is just across the 
Hampton Roads area, a body of water in the Norfolk area. Now, we 
are about 7 miles apart, but we are divided by this natural barrier 
of water. 

Now, the price in my area has not gone down. Our prices have 
remained very stable, and all the way through this price war in Nor- 
folk—you take where some of the—— 
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Mr. SHEEHAN. In other words, you haven’t gone through too many 
price wars? , 

Mr. Warp. I have never been through them, with one exception. 
When Shell Oil Co. came in in my neighborhood and they put a sta- 
tion on each side of my station and they put that station in on a com- 
mission basis, and they cut the price down below the prevailing price 
of the area at that time, and I met them on the nose, and in 9 months 
it cost me $4,000 out of my pocket. That is what the records of my 
business show. 

Mr. Surenan. Isn’t that true of any business? I am in business, 
and many times, for temporary or long extended periods of time, we 
have got to meet competition among ourselves, among our own type of 
people. That is the same in the gasoline station business, too, isn’t it? 

Mr. Warp. Yes, sir. <A lot of dealers can’t afford to lose that much 
money in a short or long period of time. 

Mr. SuHeenHan. The marginal dealers go out of business that much 
faster ? 

Mr. Warp. That is right; a new dealer going in couldn’t stand a 
thing like that. 

Mr. SHeenHan. What would you tell the committee was your aver- 
age per gallon overage that you operate your station on ? 

Mr. Warp. You mean, the marginal profit ? 

Mr. Sueenan. Right. 

Mr. Warp. Well, back in 1936 and 1937, gentlemen, I was operating 
on around a 4.75- and 5-cent margin of profit. During the war that 
margin of profit gradually rose until about the highest that it has been 
at any time was around 7 cents. 

Now, I am giving you this margin of profit on our regular brand 
gasoline. 

- Mr. SuHeenan. Yes. That is what we are talking about. 

Mr. Warp. That margin did go up as high as 7 cents. 

Mr. SuHeenan. For how long a period of time ? 

Mr. Warp. Well, it stayed up for a year or so. In fact, it stayed 
up after the war for a right good while. 

Mr. SuHeenan. We can discount the 7 cents. Only once in 20 years 
you got 7 cents. 

What has been your average, 5.6? 

Mr. Warp. It has been 5.75; that would be a fair average. That is 
an estimate. I haven’t broken it down. But we have averaged, for 
the most part since the war, 6 cents a gallon margin on profit. Of 
course, now, our rent has to come out of that. 

Mr. Surenan. That I realize. We are talking about a station like 
yours where there is no rent involved, and the price of gasoline—your 
rent comes out separately from the margin per gallon. 

Mr. Warp. I would like to make one other comment, sir, along my 
particular situation. 

I have been able to maintain from my supplier a fixed flat rental, 
which is unusual in the industry today, and my rent has averaged me 
less than a cent a gallon. 

Mr. Sueenan. Is that on a gallonage basis? 

Mr. Warp. On a gallonage basis it has averaged me less than a 
cent a gallon, where most dealers are paying a cent, from a cent and 
a half to 2 cents a gallon, and I would like to make this statement, 
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sir, while I am talking to you, in answer to a question that Mr. Brown 
brought up yesterday. 

I would like to state, sir, that in our area down there, the oil com- 
panies get all the rent that the traffic will bear out of a service-station 
operator. 

Mr. SueenHan. You talked about these changeovers to the com- 
mission-type station where the 17 Sun Oil dealers were forced—were 
changed over to a commission-type station. What type of lease did 
they , prior to becoming a commission-type station ¢ 

Mr. Warp. I would like to answer in this way: It was a vicious- 
looking instrument. 

Mr. SHEEHAN. Vicious-looking what? 

Mr. Warp. Instrument. I wouldn't sign one myself, and, thank 
God, my supplier doesn’t write a lease like that, or I wouldn’t have 
been an Esso dealer for the last 20 years, but Sun Oil Co., I am 
referring to now 

Mr. SHeeHan. Excuse me. Then, can I infer, before you go any 
further, that this condition, these types of leases, are not general in 
the industry, but this happens to be one prevailing with Sun Oil? 

Mr. Warp. Apparently so; yes, sir. 

Mr. Surenan. Go ahead. 

Mr. Warp. The lease that I have seen, I have seen one of their 
leases, and the way they set this thing up, they set their lease up with 
a rent that is prohibitive to pay, that a dealer cannot pay, and then 
they put—they write—I don’t know exactly how I want to say this. 

hey write an instrument attached, an attachment to this lease, 
and pull the rent down to about where a dealer can make it, and that 
instrument that is attached to is only good for 60 days, and it is 
apparent to me that they do that so that, if a dealer picks up his gal- 
lonage or anything else, they can add to his rent to get as much rent 
as possible, and, of course, if this business goes down, they are in a 
position to change it. 

But his lease, so far as his rent is concerned, doesn’t mean a thing. 
They can change it every 60 days or less. 

Mr. SuerHan. You are talking specifically of the Sun Oil leases? 

Mr. Warp. That is right. 

Mr. SuHeewan. And not of the industry as a whole? 

Mr. Warp. That is right. 

Mr. SHeenan. You state it is your understanding that 12 of the Sun 
Oil dealers have already gone broke. Now, there is a big difference 
between understanding and knowledge. Do you know specifically 
that 12 have gone broke? 

Mr. Warp. Those dealers have left their stations, and, from those 
that I could contact, they said that they had lost money until they 
could — no further, and had to go out of business. 





Mr. SHreenan. How many of the 12 did you actually contact your- 
self? 

Mr. Warp. I contacted about four. I contacted four. 

Mr. SHeenan. One other question. Supposing this situation should 


arise in your business. I happen to be in the grocery business, a part 
of my sideline, and I feel that the average wholesale grocer, as we 
know him, the old wholesaler, the jobber, has gone out of business due 
to the new type of business that has arisen, whereby the so-called 
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buying cooperatives have driven the old wholesaler out of business. 

Suppose 10 or 20 gasoline-station operators who own their own 
stations get together “and form a cooperative buying organization, 
buy directly from their refiner, deliver to the 10 or 12 stations on 
a half-a-cent-per-gallon basis, to be very low, and they succeed in 
being able to buy at a price below what anyone else can buy in your 
area, and then, of course, they set their selling price based upon their 
low cost. 

That would effectively hurt you fellows very much, would it not? 

Mr. Warp. Yes, sir. They would go into the category of an un- 
branded chain, which we have in existence already. 

Mr. Suzenan. But the divorcement law would not affect those peo- 
ple at all. They are simply a buying unit. They don’t own or control 
a facility, and you fellows would then be in the same position that you 
would be in, even with a divorcement law ¢ 

Mr. Warp. This trouble we have comes about from the fact that 
we have got a lot of new major oil companies coming into our area 
and trying to take a share of the market, and, of course, existing 
majors there don’t want to give theirs up. It is a fight between the 
major oil companies to acquire volume and hold volume that has 

caused this price war, we feel, in our area. 

Mr. Sueenan. The only thing I am trying to point out to you, Mr. 
Ward—and I am not a lawyer; my knowledge has been, through the 
years, every time a Congress passes the law to. protect somebody, , there 
are a million lawyers trying to figure out how to—-is it to avoid or to 
evade the law? ‘My opinion is that, even though you are protected 
with new laws, somebody will find another wrinkle to get around 
them, so you will be in the same position. 

That is all. 

Mr. Hetzer. I would like to make one statement to clarify the rec- 
ord here, for the benefit of you and the members of the committee, and 
Mr. Sheehan in particular. 

In your reference to these figures, 17 sts itions, 16 stations of Sun, 
and so forth, that is according to the best information which we were 
able to deve ne through our investigation. 

Naturally, Sun Oil Co. isn’t going to open their records to us so that 
we can actu: ally pinpoint each dealer who goes out of business, and 
the nunrber of stations that were on commission or those that were 
dealer-operated. 

Mr. Surenan. You used that figure in your statement, and I took 
it from that. 

Mr. Herzer. Yes. 

As a result of our investigation, I wanted to tell you just how we 
conducted our investigation so that you will understand that those are 
just the best figures we have available. They are not Sun Oil’s 
records. 

We contacted various dealers down there, and in particular, let me 
explain it in this manner: 

We had a list of their 26 service stations that affect the area. 

Mr. Roosrver. Mr. Heizer, because we are running a little short of 
time, perhaps if you would just submit to the committee a page or so 
explanation of the manner in which you did conduct the survey, in 
order to arrive at the figure you have given me. 
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(A letter of explanation follows:) 


VIRGINIA GASOLINE RETAILERS ASSOCIATION, INC., 
Roanoke, Va., May 6, 1957. 
Hon. JAMES ROOSEVELT, 
Chairman, Subcommittee No. 5, 
House Small Business Committee, 
825 House Office Building, Washington, D. C. 


DEAR CONGRESSMAN ROOSEVELT: During the appearance of Mr. Paul S. Ward 
and myself before your subcommittee on April 13, 1957, I was requested by 
your subcommittee to submit an explanation as to means by which we arrived 
at our statement that there were 26 Sun Oil service stations in the Norfolk- 
Portsmouth-Virginia Beach area; that 9 of the 26 were company operated at 
the time the price war began and that 16 of the 17 remaining dealers were forced 
by economic pressure to accept the commission operational arrangement offered 
by Sun Oil Co. 

I wish to state that this information was based upon what we considered to 
be extremely reliable information furnished us by Sun Oil Co. dealers them- 
selves. We were forced to rely upon information furnished us by these dealers, 
for certainly the Sun Oil Co. would not open their records to us for inspection. 

Following are the locations of the 9 Sun Oil Co. service stations which, accord- 
ing to our information, were company operated at the time the price war began 
in the Norfolk-Portsmouth-Virginia Beach area: 

4227 Bainbridge Boulevard, South Norfolk, Va. 

3606 George Washington Highway, Portsmouth, Va. 

730 Little Creek Road East, Norfolk, Va. 

6572 Tidewater Drive, Norfolk, Va. 

Bainbridge Boulevard and Ohio Street, South Norfolk, Va. 
287 Little Creek Road East, Norfolk, Va. 

1804 County Street, Portsmouth, Va. 

High Street and Douglas Avenue, Portsmouth, Va. 

800 Victory Boulevard, Portsmouth, Va. 

Following are the names and business addresses of the 16 Sun Oil Co. inde- 
pendent service station dealers who were converted to commission plan of oper- 
ation during the early part of November 1956: 

Allen, Samuel H., Seventh and Lincoln Streets, Portsmouth, Va. 
Bates & Parker, 18th and Monticello Avenue, Norfolk, Va. 
Bloodworth, W. F., Route 58, Virginia Beach Boulevard, London Bridge, Va. 
Fine, Nathan, Hampton Boulevard and Rogers Avenue, Norfolk, Va. 
Hartley, Robert B., 8595 Chesapeake Boulevard, Norfolk, Va. 
Helms, Teddy W., 42d and Colley Streets, Norfolk, Va. 

Hudgins, Carl W., 5890 Military Highway, Norfolk, Va. 

Melson and Midgett, 17th and Mediterranean Avenue, Virginia Beach, Va. 
Mountjoy, Wm. R., 4105 Old Suffolk Boulevard, Portsmouth, Va. 
Reynolds, Carl P., 27th and Granby Streets, Norfolk, Va. 
Robinson, Roy R., 2801 Lafayette Boulevard, Norfolk, Va. 
Sawyer Bros., Route No. 170, Box 98, Oak Grove, Norfolk, Va. 
Stone, Peter W., 7950 Granby Street, Norfolk, Va. 

Tippett, Charles W., Wilson Road and Berkley Avenue, South Norfolk, Va. 
Wiseman, James T., 3001 Princess Anne Road., Norfolk, Va. 

Following is the name and business address of the only Sun Oil Co. dealer who 
refused the commission arrangement on gasoline and who continued to operate 
as an independent dealer until forced by economic pressure to succumb: J. Frank 
Williams, 1605 London Street, Portsmouth, Va. 

With this detailed information as to the location of each service station either 
owned or directly controlled by lease arrangement by Sun Oil Co., in the Norfolk- 
Portsmouth-Virginia Beach area, perhaps your subcommittee might wish to ex- 
plore this information further with the Sun Oil Co., and find out what happened 
with each such location to verify or disapprove the information which we have 
given you to the best of our ability. 

I was also asked by your subcommittee to present any information which we 
might possess to verify the statement by Mr. Paul S. Ward that there had been 
approximately a 25 to 30 percent turnover in service station operators in that 
area from the day the price war started in early November to the time of his 
appearance before your subcommittee. This statement was based upon the 
observations of Mr. Ward, and it is impossible for us with our limited staff and 
financing to make a detail survey of each service station location to attempt to 
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verify this claim. If your subcommittee is really interested in obtaining these 
figures ; however, I am sure that this information could be obtained with a mini- 
mum of effort by requesting detailed information upon dealer turnover from 
each of the oil companies and distributors operating in these affected areas. We 
do know that there has been considerable turnover—particularly prior to the 
time that the supplying companies increased the subsidies and/or commissions 
given to the affected dealers. 

If there is any further information which you and the subcommittee might 
desire, I shall be happy to furnish it to you to the best of my ability. 

Very truly yours, 
JAMES W. Hetzer, Hrecutive Secretary. 

Mr. Heizer. It will only take me 30 seconds. 

Mr. Roosrvett. But every second addson. I am afraid we haven’t 
got the time now. 

Mr. Brown? 

Mr. Brown. One question, Mr. Chairman. On the road to the 
naval base that you mentioned, is there competition in that area from 
a post-exchange service station ? 

Mr. Warp. Yes, sir. There are several post exchange operated 
service stations on the naval operating base in that area and also in 
other areas. It has been roughly calculated, and I quote these figures 
from calculations that were received from some of the major oil com- 

anies, that in our area down there, which includes Langley Field, 
Fort Eustis, Fort Monroe, and the naval installations in and around 
Norfolk, there are 18 million gallons of gasoline going through those 
installations a year, and that is indirectly one of our problems down 
there. 

Those things are growing and expanding. They are selling gaso- 
line in those installations pretty close to the tank wagon price that 
the dealer has to pay for it. 

Now, I don’t have the latest quotation of the gas price from those 
installations with me, but they sell pretty close to what the tank wagon 
or retailer on the outside has to pay for it. 

Mr. Brown. Is the gasoline at the post exchange station available 
to any other than authorized Defense Department personnel; that is, 
Defense personnel ! 

Mr. Warp. It is available to the military personnel and in some in- 
stances to the personnel that work on those bases. It isn’t available 
to the average motorist on the outside. They have to have a sticker 
or a card to entitle them to a purchase at those places. 

Now, how close they are adhering to the rules and regulations in 
there has been doubtful. 

Mr. Roosrevetr. Mr. Hosmer? 

Mr. Hosmer. Mr. Heizer, and Mr. Ward, from what facts and 
figures you have given us here, I want to see if some conclusions I 
have drawn are correct. 

According to the Williams affidavit, according to your testimony, 
Mr. Heizer, in this area which you described before the war on about 
October 29, the retail price of gasoline was 33.6 per gallon. 

Mr. Heizrr. No, sir; that 33.6 referred to on the last page concerns 
this survey taken in Roanoke, Va. It is entirely another case. 

Mr. Hosmer. Allright. The price war. Let’s get from the Roanoke 
area, then. 

What would it have been in this area which you described at that 
time before the price war ? 

Mr. Warp. I didn’t get your question. I am sorry. 
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Mr. Hosmer. I am trying to get the retail price before this price 
war. 

Mr. Warp. The retail price in the Norfolk-Portsmouth-Virginia 
Beach area before this price war started was 31.9 to 32.9. In fact, 
it was one or the other prices and it wasn’t the same thing all over. 
I mean, maybe one station had 31.9 and another with the same brand 
someplace may be 32.9. 

Mr. Hosmer. What was the markup? 

Mr. Warp. Profitwise ? 

Mr. Hosmer. Yes. 

Mr. Warp. Well, 6.1 and 6.6 a gallon, if we are quoting the 31.9 
rice. 

Mr. Hosmer. All right, then. The wholesale price was-— 

Mr. Warp. 24.8 was your tank-wagon price down there for about 
the time that it started on the regular gasoline; am I right? 

Mr. Herzer. I believe the tank wagon was 24.8 and most of them 
were retailing at 31.9, which gave a 6.1 margin for regular gasoline. 

Mr. Hosmer. Now, then, you went down to a 24.9 retail price? 

Mr. Warp. We went down to 24.9, which is one-tenth of a cent above 
the tank-wagon price. 

Mr. Hosmer. And on these commission stations, the people that 
ran them were guaranteed about 41% cents a gallon. 

Mr. Warp. That is right. 

Mr. Hosmer. So the companies were putting it in there at 20.4 cents 
a gallon. 

Mr. Warp. That is right, and in some instances Sun moved in the 
area to raise their price of gasoline and they tried to peg it at 28.9, 
which is evident to us as dealers that they were just trying to get the 
subsidy off of them and let us carry the whole load. 

Mr. Hosmer. Well, if we take this 6.5 figure which you gave for 
your profit and take away from that 4.5 which the commission people 
get, that leaves about 6 cents a gallon drop in a man’s income on gaso- 
line, if he is on a commission basis. 

Mr. Warp. About 40 percent plus in his—— 

Mr. Hosmer. But he doesn’t have to pay rent. 

Mr. Warp. Yes, sir. His rent has to be paid out of that 414 cents, 
and I can give you 

Mr. Hosmer. That is with the Sun dealers; is that right? 

Mr. Warp. That is right. 

Mr. Hosmer. There are some other stations when they go on a com- 
mission basis that the company absorbs the rents? 

Mr. Warp. No, sir. Remember that on every instance where we 
had a subsidy down there and these oil companies operated their sta- 
tions with subsidies and didn’t cut the tank-wagon prices, the rents 
came out of the 414 guaranty or the 414 subsidy, and a lot of those 
stations were paying 2 cents a gallon rent, and I have photostatic 
copies of invoices here showing that, if you would like to have them, 
or see them, or have them for your records. 

Mr. Hosmer. Then, if the man’s profits were cut, roughly—how 
many cents a gallon did we say—21% ? 

Mr. Warp. We had 414 and you take 2 from that and it left 2% 
cents a gallon. He had the 214-cent rent whether he was making 6 
cents a gallon or making 414. 
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Mr. Hosmer. So, assuming the same volume around 20,000, his in- 
come would be cut by $400. 

Mr. Warp. That 1s right. 

Mr. Hosmer. Now, this man, the Sun dealer whom you presented 
the affidavit from, Mr. W illiams, he said his gallonage was cut from 
12,000 to less than 2,000, which, at roughly 614 cents, would lose him 
$650 a month in volume; is that right? 

Mr. Warp. Yes, sir. 

Mr. Hosmer. So that he was $250 a month worse off than the fel- 
low they gave the commission deal to. 

Mr. Warp. Yes, sir; he was worse off. 

Mr. Hosmer. What would have been the situation here now with 
this divorcement business with people cutting prices around at these 
private brand station and cutting into volume like they cut into the 
volume of this fellow Williams who didn’t go commission? Wouldn’t 
there have been a distance of some kind among the retailers anyway? 

Mr. Warp. The retailers can get along with themselves because the 
average retailer in service-station business is not too economically 
sound. I mean, he can’t stand a price situation too long, so we can 
take care of our own differences right easy. It is combating the 
wholesaler. 

Mr. Hosmer. Well, let’s take it from another angle, then. I was 
raised on an oil lease and I know that the lease refineries go day and 
night, and so forth, and you have got to produce so much volume of 
gas in order to produce it economically, and because of a competition 
situation where you have got private brands cutting into what you 

can sell, your purchases from a producer amount to ‘Tess and in total 
they add up to an inefficient operation at his refinery. 

He is either going to stop supplying you or have to supply you at 

. higher price, at which time you are going to have to add your 
markup and make a still further differenti: il between you and this 
private brand price cut. Now, what is that situation going to do to 
you? 

Mr. Warp. Our experience has been in that area down there that 
the unbranded retailer of gasoline has tried to maintain his price at 
approximately 2 cents a gallon below the branded advertised gaso- 
line, and they seem to be happy to go along on that basis and so do the 
oil companies seem to be happy. They feel that there is an economic 
balance that takes care of itself there, and they feel that if it moves 
away from that now—and I won’t quote any individual, but I have 
talked to several oil company representatives, and they all feel a 
2-cent differential between their product and the unbranded product 
is a fair differential. 

Mr. Hosmer. You feel if the oil companies do something to keep 
their prices up that the private brand people would bring ‘theirs up 
to within 2 cents of it? Is that right? 

Mr. Warp. That has been the ‘pattern pretty well established. Of 
course, today one problem we have with unbranded, sir, is that your 
major oil companies are supplying those unbranded stations. 

There they take their unbranded gasoline and sell to the unbranded 
boys right in competition with their own dealers, 
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Mr. Hosmer. Maybe instead of the divorcement law, the law should 
be to prevent them from selling to these private brand dealers. May- 
be that would take care of your - situation. 

Mr. Heizer. May I answer that. I think, basically, the point is 
this. Many of these unbranded stations are supplied by major oil 
companies, and in many instances, as much as 3 or 314 cents below 
the dealer wholesale tank-wagon price. Well, naturally they are 
going to sell 2 or 3 cents below a branded de aler when they are buy- 
ing at the favored price. 

As far as this question is concerned, I think that is pretty ade- 
quately covered by H. R. 11 and 8. 11 and the antitrust discrimina- 
tion or good faith. 

Mr. Hosmer. Don’t you feel there is some value in a brand name? 

Mr. Hetzer. Very definitely. 

Mr. Hosmer. Isn’t there a cost of maintaining that brand name in 
the sense of advertising and other expenses to perpetuate its memory 
in the public mind ? 

Mr. Hetzer. That is right, but I believe that they are being a little 
unrealistic when they sell it to them at 3 and 314 cents difference, and 
then turn around to their commission stations and say that ~~ 
shouldn’t be allowed 1 or 2 cents differential, and they sell it 2 or 3 
cents cheaper and then turn around and say we have to ‘be ¢ ompetitive 
with it, so we are going to give it to commission outlets for 2 cents 
but they sold it to them at 3 cents. 

Mr. Hosmer. Then, if they brought that margin to what is ap- 
propriate instead of inappropriate, that might solve your situation; 
is that right? 

Mr. Herer. Frankly, I think that they should have to pay the 
same price that we dealers are forced to pay. 

Mr. Hosmer. Then they would be able, certainly should be entitled 
to use the brand name and receive the advantage of that, shouldn’t 
they ? 

Mr. Heizer. If they were forced to pay the same price, I think it 
would be worth it, and maybe it would help to bring out in the open 
just what companies are supplying these various unbranded concerns. 

Mr. Hosmer. In other words, there is an avenue of solution to this 
problem, along the lines of handling the private brand situation, 
rather than along the divorcement line; isn’t there ? 

Mr. Herzer. I beg your pardon ? 

Mr. Hosmer. I mean there is an alternative to the divorcement bill 
to solve this situation that you complain of, apparently, if something 
is done about these sales to private brands at such a low cost. 

Mr. Hetzer. There might perhaps be, but I don’t think anything 
will ever be done about that. We are just telling you what the deal- 
ers feel about this practice. 

Mr. Hosmer. Frankly, I don’t think you have put up any kind of a 
case to me, to enact such a radical proposition as divorcement legis- 
lation unless you rule out the possibility of all alternatives, and show 
that they are either inadequate, impractical or less efficient than the 
divorcement proceeding which you recommend. 

Mr. Heizer. Actually, what we are trying to point out is the fact 
that they use these company commission operations in an effort to 
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control retail price and to control the retailer’s margin of profit. Now, 
that is really the crux of the matter. 

Mr. Hosmer. That is what you say, but that doesn’t entirely—you 
haven’t covered sufficient factors to rule out other purposes in this 
sort of thing. Frankly, the purpose of this committee is to get other 
information and try to get the best thinking they can, and unless 
you people give it to us, we are still left in somewhat of a quandary. 

I have no further questions. 

Mr. Roosrvett. I have just two more questions. One, in relation 
to existing law, I want to see whether there actually is discrimination 
going on today. Now, my understanding is the commission station 
pays a 414-cent addition to the tank-wagon price set by the company, 
or 414 cents above whatever the price set by the company is. 

Mr. Hetzer. Mr. Chairman, the way they figure that, the retail 
tank-wagon price minus a commission of X number tanks per gallon. 
In this case, it was 444. In other words, as this commission invoice 
shows, the brand of gasoline, so many cents per gallon, less commis- 
sion, 414 cents, minus rent, 114. 

Mr. Roosrvent. At the tank-wagon price, does that mean 

Mr. Hetzer. They take the retail tank-wagon price and then from 
that they subtract the commission. 

Mr. Roosrverr. Let’s be specific. The tank-wagon price in the 
Roanoke area is, let us say, just for argument’s sake, 30 cents. Now, 
you add 414 cents to that; correct ? 

Mr. Heizer. No, excuse me; let me restate that. They take the price 
at which the gasoline is sold, not the tank wagon. They take the price 
at which it is sold. The company says, Mr. Dealer, you are to sell at 
30 cents per gallon. 

Mr. Roosrvett. Allright. Of that, 414 cents goes to the dealer. 

Mr. Heizer. That is right. When they deliver the gasoline they say, 
“All right; give us the 30 cents a gallon which you collected, minus 
414 cents commission.” 

Mr. Roosrveit. Hold on a minute. Let me follow through. The 
posted price at the pump is 30 cents in the commission station. Four 
and one-half cents of that posted price is going to the dealers, so that 
the price actually set is 2514 cents; right? 

Mr. Heizer. Right. And then they add rent, too. 

Mr. Roosrverr. And then they add rent to it. 

Mr. Heizer. That is right. They take the 2514 and then add the 
rent to that. 

Mr. Roosrvetr. That comes out of the 4144; you can’t take it out 
both ways. Now, on the other side, you have a noncommission station 
dealer. His tank-wagon price is 2514 cents, or what percentage or 
what part up and below 2514 cents? 

Mr. Hetzer. It depends on whether there is a price war. Now, if 
they are subsidizing other dealers 

Mr. Roosevett. I am not talking about subsidy; I am talking 
about the tank-wagon price because, after all, the dealer can put on 
whatever he wants to the tank-wagon price, theoretically. 

Mr. Heizer. We will assume, in that prevailing market, there is a 
6.1 retail margin for that dealer. The commission operators only get 
414. That cuts that 30 cents down to 2514. The retailer, however, 
who is making 6.1 cents per gallon will be paying 23.9. 
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Mr. Roosrvert. So he will be paying 23.9 and, in essence, the other 
person is paying 2514; right? Orthe company? 

Mr. Heizer. That is right. 

Mr. Rooseverr. Now, Mr. Ward, one other question. In relation 
to TBA, because you didn’t cover that at all, you are an Esso dealer? 

Mr. Warp. Yes, sir. 

Mr. Roosevert. Have you complete freedom in your TBA? 

Mr. Warp. I have taken complete freedom: yes, sir. The company 
has always—it has done everything in its power to get their dealers, 
Esso dealers, to handle their products, and I would like to make 
this statement, a personal statement, that I feel it is a good policy for 
a dealer, if the prices are competitive, to handle the product that his 
company sells, if the price is competitive. I think he is entitled to 
freedom to buy where he pleases. I have exercised that freedom 
myself. I have known dealers that were afraid to do it, and I have 
known Esso dealers that were afraid to do it, but I have always done 
that, exercised the freedom to buy when and where I wanted to. 

Mr. Roosevert. So far as you personally are concerned, you have 
never had any coercion placed upon you by the Esso Co. in order to 
stop you from dealing outside of their brand of TBA products? 

Mr. Warp. No, sir. 

Mr. Rooseverr. Thank you. 

Mr. Nexus. I want to ask about this Federal Trade Commission 
investigation. You stated that you filed a complaint on the 20th of 
December 1956 ? 

Mr. Heizer. That is correct. 

Mr. Nevius. What action, if any, has been taken by the Federal 
Trade Commission in connection with that complaint ? 

Mr. Herizer. In January, an investigator from Federal Trade Com- 
mission went into the Norfolk-Portsmouth-Virginia Beach area to 
conduct an investigation. He was there for 2 weeks and, incidentally, 
Mr. Ward worked very closely with him during that time, introdue- 
ing him to various operators and taking him to the places of those 
dealers who had been discriminated against in price or had been 
coerced in any manner or who had had problems of companies or 
commission operation, and introduced him to those dealers, and aided 
him in every way possible. The results of that investigation, I pre- 
sume, have now been written up and have been plac ed in the hands 
of the Commissioners of the ae al Trade Bs ommission. As to the 
ultimate disposition of that case, I couldn’t say, sir. 

Mr. Newuts. Now, in your Soca I think you said 20 or 30 per- 
cent of the dealers had gone broke in the meantime. Is that a correct 
summation of what you said / 

Mr. Hetzer. 25 to 30 percent of the dealers. 

Mr. Newuts. 25 or 30 percent. 

Mr. Heizer. According to the best inform: ition we could get on it, 
from talking with dealers who either were going out of business or 
who had already been forced out of business, and also talking with 
other dealers who said, “Well, Joe down the street, just had to go out. 
He went broke,” or “A friend of mine over here on another block 
went out of business.” We just kind of added that together, and a 
very true estimate, I would believe from that. would be 25 to 30 
percent. 
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Mr. Neus. But all that estimate that you speak of now is based 
solely on hearsay, isn’t it ! 

Mr. Heizer. Yes, and upon our own estimate. As a result of 
that—— 

Mr. Roosrvetr. The committee has already requested Mr. Heizer 
to give us a page or so summation of the manner in which his figures 
were arrived at. That will be supplied to the committee. 

Mr. Netuis. Mr. Heizer, I think you also testified at the end of your 
statement that the price war was stopped. Is that right? 

Mr. Herzer. That is our understanding. We placed two long- 
distance phone calls to that area last night “and another long-distance 
phone call this morning and, according to the best information we 
could get as a result of those phone calls, all of the subsidies have been 
removed by supplying companies and, apparently, the control of 
dealers through company commission operations in that area, but 
Sun Oil Co. figures have now been relinquished by the company, 
apparently so, because, to the best of our information, all service sta- 
tions have now gone up to what they might consider a normal retail 
price, whatever it may be, and that it has fairly generally stabilized 
around a figure of 31.9 or 32.9 cents or fraction: al pennies, one way 
or the other. 

Mr. SuerHan. In other words, the answer to Mr. Nellis’ question 
is “Yes.” 

Mr. Heizer. Yes. Well, the reason I wasn’t more specific, Sun 
could drop it back again tomorrow morning. We assume it is over 
with, but tomorrow it may not be. 

Mr. Netuis. Do you know, of your own knowledge, or you, Mr. 
Ward, and I don’t think it would be a good thing for you to answer 
unless you know of your own knowledge, what factors caused it to 
stop and how the price war, in fact, did stop ? 

Mr. Herzer. I don’t believe I could answer that at all, sir, because 
we are not. on the spot. We have no opportunity of checking with 
these dealers, personally, and without having the opportunity, all 
we can go on is the information given us by long-distance phone. 

Mr. Net1is. Mr. Chairman, I would like to suggest to the sub- 
committee that, if information be developed as to how a gasoline 
price war stops, we would certainly be interested in having it. 

Mr. Heizer. We would, too, sir. 

Mr. Rooseverr. I think we might do that at a later date. We might 
send an investigator down to discuss that problem with you, if you 
feel you have any facts that you can enlighten us with at that time. 

Thank you very much, Mr. Ward and Mr. Heizer. 








AUOUITISA} §,19Z]OF{ “IPL Ul 0} Pe1IeZo1 JUSMIGGIZY U0T}BIS WOIss|UIMIOD ‘0H TIO UNg Jo 


‘ — puqerenneapnnnnnecqeennemannnnanentant eneninn 





AdOD WNONVYOWSAW AGONOOSS 


cote @ reese toenail aes eneeilincipnanpenaiin--insiheagnniiaiitnise ae ee . Scie 
TF / CSA. 3h ae ae r - | SIPLD PHOT. UL Uwnyed ; 


PAP VI UMBYS “MENH Bday | 


Secs nnilfpen scnnnnoeracnnenatiitpiainnenniie tevinnmnnnnnnnannnnsnn nn: - iter nemntlnaen ce. sneer a nneennn naan namnae Annee 





onan 
¥2 


ssodeeectibpeontictecneeticiiniotasiens is pesesipiennnis cacti sei wonreninnninhiirseumneintnnctatn cll reine iain 





sities ~ ee grepenenomeinetinrerine heen ieneesitipacesale 
wt : 7 arr So » ad gc i ; 
oo. oe 


walle elper cnninininae ‘ - prensa nee ronlinremnnnnen sitll 


pine saennaneinannene Aninanifisnen-vnes binand cannons 


Rod wIsRG wroott ae eS be a 


[ray Pa ; science ; a us i y Poe se ty oe 





me SNBBAYS 30 SPL oe oe ee Liidd.’s "On Wades Loves RS Kem I 
t : “4 a : eo = oe = e 


3 ied HS 
‘ i ¥ “ 
° Hi ithaseinaesie ie 
as $Bdui ie Sk err 


fm ff © ays OO NORONINSWM MN ‘Se G20 
= 4 _~ . ‘SPI UpeemucWUiCD £09 
ON omvis ae ANVAINOD “110 NMS 





be 

os 

= 

mM 

5 
a 

4 

= 

a 

6 
a 

4 

° 
rs 
= 

gq 

Cy 
a) 
ee 
B 
E 
mM 
Ke 
o 
—_ 
= 
5 
< 
ee 
fy 
Z 
S 
— 
B 
5 
8 
re 
= 
mM 
— 
A 
> 
nN 
39 





DISTRIBUTION PRACTICES IN THE PETROLEUM INDUSTRY 321 


Mr. Warp. Mr. Chairman, in leaving, could I, as a small-business 
man, express my appreciation for the opportunity of coming up here 
and foalina like a small-business man can be heard in Washington. 
As a small-business man, I don’t think the legislation is the answer 
to our problem. But we are fighting for the straw, gentlemen. It is 
rough going and anything that will keep us from drowning we are 
after it. Thank you, sir. 

(At the direction of the chairman, a Sun Oil Co. form, entitled 
“Amendment,” is as follows:) 


Form S-726, Rev. 3 12-55 Contract Number 
Printed in U. S. A. District 
AMENDMENT 


It is understood and agreed by the parties to the Dealer’s Agreement 
dated , 19__, to which this Amendment is to be attached 
as a rider and made a part thereof, that said Dealer’s Agreement is hereby 
amended and modified, as follows: 

Any and all provisions of the said Agreement which provide for the sale by 
Company to Dealer and for the purchase by Dealer from Company of Blue 
Sunoco gasoline (motor fuel) shall be suspended, and in lieu thereof the following 
provisions shall be in effect: 

1. Company shall furnish dealer with a stock of gallons of Blue Sunoco 
gasoline (motor fuel) on consignment, which for the purpose of this amendment 
shall be called the “original consigned stock,” and from time to time thereafter, 
during the term hereof, shall deliver to dealer on consignment such quantities 
of Blue Sunoco gasoline (motor fuel) as may be necessary to restore the “original 
consigned stock.” Title to all said Blue Sunoco gasoline (motor fuel) so 
furnished to Dealer on consignment shall be and remain in Company until sold 
by Dealer. The proceeds of all sales of said Blue Sunoco gasoline (motor fuel) 
shall be the property of the Company, which Dealer shall segregate from, and 
not commingle with, any other funds. 

2. Dealer shall be responsible for all said Blue Sunoco gasoline (motor fuel) 
delivered by Company to said premises and for any loss, damage or shortage 
thereto and shall sell all said gasoline (motor fuel) at a price as fixed and 
determined by Company from time to time, and shall hold the proceeds of all 
such sales of said gasoline (motor fuel) as segregated funds until delivered to 
Company. Dealer shall keep such records of all deliveries, sales and inventories 
of said gasoline (motor fuel) as Company may prescribe, which said records 
will be open at all times to examination by Company. Dealer is hereby author- 
ized to accept Sunchex in lieu of cash for any sale of consigned stock. 

3. Company shall pay to Dealer, at the time Dealer accounts to Company, a 
commission on sales of Blue Sonoco gasoline (motor fuel), said commission to be 
determined by the retail price or prices as designated by Company. The actual 
amount of commission shall be fixed by Company at the time notice is given 
Dealer of its designated retail price or any change(s) thereof. However, in no 
event shall said commission be less than per gallon, as determined by 
the Company’s designated retail price(s). 

4. Dealer shall account to Company at such times and in such manner as 
Company may require for all Blue Sunoco gasoline (motor fuel) supplied Dealer 
at such premises and deliver to Company the retail price value, less commis- 
sions as hereinabove provided, of all Blue Sunoco gasoline (motor fuel) sold and 
of all losses and shortages thereof, together with all State or Federal gasoline 
tax or sales tax collected or due thereon. 

5. Dealer agrees that any money deposited by Dealer with Company under 
the terms of any collateral Deposit Agreement, now or hereafter in effect, as 
security for certain obligations of Dealer as therein stated, shall also be con- 
sidered as security for the payment by Dealer of any money due Company 
under the terms of this Amendment. 

6. This Amendment shall become effective as hereinafter set forth, and shall 
eontinue until terminated by either party by giving five days’ written notice to 
the other party of such termination. However, if Dealer shall fail to account 
to Company for the value of consigned stock as hereinabove provided, or shall 
fail to sell said Blue Sunoco gasoline (motor fuel) as Company’s designated 
retail price or prices, Company shall have the right to terminate this Amend- 
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ment upon twenty-four hours’ written notice to Dealer. Upon the expiration 
of said period of five days or twenty-four hours, as the case may be, this Amend- 
ment shall terminate and ther eupon Dealer will redeliver to Company any Blue 
Sunoco gasoline (motor fuel) then in his tanks and all provisions of the Dealer’s 
Agreement aforesaid shall be restored to full force and effect. 

7. It is further understood and agreed that the terms, covenants and condi- 
tions of the above mentioned Dealer’s Agreement, except as the same are 
amended or modified herein, are hereby ratified and confirmed and shall remain 
in full force and effect as therein provided. 

IN WITNESS WHEREOF, the parties have hereunto set their hands and seals 
_ | Ee ee I ie cs 210.14: 

Witnesses : 


SUN OIL COMPANY 


‘District Manager 

Mr. Roosreverr. The committee would now like to hear from Mr. 
Jordan, representing the Shell Oil Co. 

Mr. Jordan, would you kindly raise your right hand? Do you 
have anyone with you ? 

Mr. Jorpan. Mr. Hugill. 

Mr. Roosrevett. Mr. Jordan and Mr. Hugill, [ will swear you both 
in, if I may. 

Do you solemnly swear that the testimony you are about to give 
before this committee will be the truth, the whole truth, and nothing 
but the truth so help you God ¢ 

Mr. Jorpan. I do. 

Mr. Hvettt. I do. 

Mr. Roosrvert. Would you identify yourselves and give your 
addresses. 

Mr. Jorpan. I am J. G. Jordan, vice president, marketing, Shell 
Oil Co., and with me is Mr. E. A. Hugill, our general attorney. 

Mr. Roosrverr. Mr. Jordan, why don’t you just proceed, if you 
care to, and we would appreciate it if you could make a 10-minute 
summary. We very much appreciate your testimony and your full 
statement will be inserted as if you had given it in full. 


TESTIMONY OF J. G. JORDAN, VICE PRESIDENT, MARKETING, SHELL 
OIL CO.; ACCOMPANIED BY E. A. HUGILL, GENERAL ATTORNEY 


Mr. Jorpan. Thank you, sir. I endeavored, following the advice of 
the committee last evening, to try to summarize this. - So I have taken 
the report as presented to you and have actually scratched out about 
two-thirds of it, but there are a few points I would like to cover. 

We also have regional marketing vice presidents located at each of 
three cities: San Francisco, Chicago, and New York. I consider it a 
privilege to be allowed to appear again before your subcommittee. In 
the course of my statement I will answer those questions which have 
been communicated to us by the subcommittee’s staff by letter. I be- 
lieve you will be impressed with the extensive efforts we are making to 
assure the continued stability and success of our jobbers and dealers. 

Many of the aspects of petroleum marketing which, I am sure, you 
gentlemen have come up against in the course of your inquiry, differ 
somewhat from the pattern of sales activity followed by most other 
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types of businesses. I am sure that you realize that our own unique 
systems of processing, transporting, storing, and distributing products 
are due to the very nature of petroleum ; the steady production of crude 
oil at a regulated rate of flow to maintain desirable reservoir pressures 
and thus assure the greatest potential recovery; the refinery which 
must be operated around the clock as contrasted with the automobile 
assembly line which can be shut down and turned on at will; tankers, 
barges, and pipelines which provide transit storage as well as transpor- 
tation for crude and its products; local tankage which, because of the 
tremendous volume involved, can provide no more than temporary 
storage for local distribution purposes—all of which requires a mar- 
keting and distribution pattern geared to provide a continuous flow 
from the well to the motorist’s gasoline tank. 

Because of this, we have had to develop distributing methods that 
are unique to the oil business. Now I do not propose to deliver a long 
dissertation on the historical aspects of the oil business, but I do think 
you gentlemen might find it interesting—as I know I have—if we 
examine briefly how a few facets of petroleum marketing came into 
being in the first place. 

The present efficient system of distributing petroleum products is the 
result of a hard competitive battle which has resulted in giving the 
motorist high quality products at reasonable prices. Thus, regular 
grade gasoline today is of higher quality than the premium grade of 
1950, and in the face of substantially increased costs to the oil industry, 
costs the customer only four-tenths of a cent more per gallon. A 
major factor in creating this desirable situation has been the inte- 
grated oil company. 

Most of us have some popular notion that the old Standard Oil trust 
prior to 1911 was a monopolistic integrated organization. Actually, 
this was not the case. The old Standard Co., before its dissolution in 
1911, had extremely large operations in refining and pipelining, but 
had an insignificant amount of oil production, and its retail marketing 
and much of its wholesale marketing were carried on by independent 
agents or peddlers. 

The interesting fact is that integrated oil companies have developed 
as a result of hot competition since 1911. There are today at least 
20 integrated organizations of major size. Many of these companies 
did not exist or were of insignificant size as recently as the end of 
World War I. 

It was the period 1919 to 1929 which saw the real development of 
modern integrated oil companies as we know them today. Companies 
which had only refineries began to acquire their own crude-oil produc- 
tion. Companies which were producers of only crude oil, built or 
acquired refineries and still later went into the marketing of petroleum 
products. Companies engaged originally in only marketing, built 
backward toward integration, acquiring refineries, pipelines, and 
finally crude-oil production. 

Refineries sought to get better and more stable markets through the 
sale of branded products: marketers sought permanent refinery con- 
nections and steady supplies of crude oil. 

This gradual integration meant greater operating efficiencies, lower 
prices to the consumer. It was during this time that company owned 
and operated service stations selling directly to the motorist first 
made their appearance. 
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This development occurred in direct response to the tremendous 
growth of the automobile population during this same period. The 
service station was a new type of business and was unique compared 
to other businesses which had preceded it, for it sold only gasoline 
and other petroleum products. Tires, batteries, and similar acces- 
sories were purchased at garages, hardware stores, or automotive 
accessory stores. 

Oil companies built more and more service stations until they owned 
and operated considerable numbers by 1929. Many others rushed to 
get into the business. Large numbers of individuals wishing to go 
into business for themselves built their own stations, purchasing their 
gasoline needs on a day-to-day basis, usually without any sort of 
supply contract whatever. 

Many of these successful individual operations developed into siza- 
ble local chains operating as independent jobbers and, as the twenties 
wore on, these jobbers merged with each other to form either larger 
independent marketing companies or were sold at very profitable 
figures to refining companies who were just beginning to enter the 
retail marketing business to enjoy the efficiencies of integration. 

Then came the depression. In 1931, the number of automobiles on 
the road started to take a downward trend, reducing the demand for 
gasoline. On top of this came a tremendous overproduction of crude 
oil from the east Texas field. This increased the gasoline supply in 
the face of falling demand, and brought dismally low retail prices 
for gasoline. 

As if this were not enough, the early thirties continued to witness 
a tremendous amount of overbuilding of service stations, as individ- 
uals, thrown out. of work, rushed to go into business for themselves 
and picked on the service-station business because it looked simple 
and easy. 

This, of course, resulted in a tremendous scramble for what business 
was left, price wars, and long periods of unprofitable operation during 
which dealers, company-operated stations, and the supplying com- 
panies all suffered severely. 

Then in the midthirties, in the interest of more economical and effi- 
cient operation, came a move away from the company operation of 
service stations. Oil companies began leasing their service stations, 
generally to the man who had been formerly a salaried manager, and he 
henceforth ran the business as his own, paying rent to his supplying 
company. 

Despite an initial period of success, it soon became apparent that one 
set of troubles had merely been exchanged for another. The high 
standards of service and cleanliness which motorists had come to 
associate with company-operated stations now tended to disappear. 

Thence began a campaign to sell the independent dealer on the 
necessity for maintaining high standards of service and cleanliness. 
However, where the Seats continued to operate a station on such a 
disreputable basis as to bring discredit upon other Shell dealers, it 
became necessary to terminate his lease. 

For the per 20 years, every oil-company marketing executive has 
been troubled by accusations of pressure and coercion brought by 
dealers who have had their leases terminated. The resulting outery 
over lease cancellation has led most oil companies to institute longer 
leases, to which I will refer again in a moment. 
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However, at this point I would like to mention a fact that often is 
overlooked, namely, that a great many of the former salaried opera- 
tors of company-owned service stations who became lessee dealers at 
the time of mass conversion from salaried to dealer operation, still 
continue as happy and successful dealers in the service stations they 
leased originally 20 years ago. ; ; 

I am particularly familiar with my own company’s operations in 
Ohio, as I was division manager there in Cleveland, at the time our 
salaried stations in Ohio were converted to dealer operation. From 
firsthand knowledge, I can say a very large proportion of these deal- 
ers are still with us in the same, or better, station; and I hope your 
subcommittee will take the opportunity to talk with some of them, 
if and when your inquiry moves into that State. 

Because of he greatly reduced income of service stations in the early 
1930’s, it became apparent to most oil-company marketing people that 
some means must be found for increasing the earnings of the service 
stations. 

Mr. Roosrvett. Mr. Jordan, could I interrupt you at that point? 

You made a suggestion which the committee would like to take up. 
You refer particularly to Ohio. You know we are going to be in 
Cleveland. 

Mr. Jorpan. Yes. 

Mr. Roosevett. Would you supply a list of your 

Mr. Jorpan. Mr. Chairman, I have a suggestion to make when I get 
through here which will cover not only Cleveland, but I think some 
other points, too. 

Mr. Roosevett. What we would like is a list or the names of the 
stations and the persons operating them there, who have been in the 
stations, let’s say, a minimum of 5 years. That will give us the 
opportunity 

Mr. Jorpan. We will supply you a substantial list, sir. 

Mr. Roosrvett. Thank you. 

Mr. Jorpan. About 1933-34, my own company began to introduce 
a lubrication service and recommend the sale of nonpetroleum mer- 
chandise such as tires, batteries, and accessories. This, of course, 
greatly increased the necessary investment in a service station, no 
matter who owned it. 

To provide room for lubrication service, the service station had to 
have 1 or 2 lubrication bays. To provide space for stocking and dis- 
playing TBA, the former service-station office, which had been a very 
small room, was enlarged into a salesroom. This required remodeling 
of the service-station building. 

In addition, the dealer now needed a larger amount of money for 
inventory of tires and batteries and to purchase the necessary tools 
required for the new services he was offering, such as lubrication and 
tire repair. 

Most dealers were not financially able to absorb this entire expense 
unassisted ; therefore, they turned to suppliers for the assistance they 
needed. In some cases, a dealer owned property which was too small 
for rebuilding and sold his old station voluntarily and moved into a 
new station built for and leased to him by the company. 

In some cases, the dealer got his supplying company to build a 
new station for him and lease it to him. In other cases, the dealer 
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interested a local person to build the required new station as an in- 
vestment. The owner would lease the station, using the company’s 
lease as security with the bank to finance the station; and the com- 
pany, in turn, would sublet the completed station to the dealer. 

New stations built after 1935 cost 3 and 4 times the amount it had 
cost to build a service station 10 years earlier; and since the end of 
World War II, the cost of service station construction has risen even 
more sharply. Today, a representative service station with 2 lubrica- 
tion bays costs from $35,000 to $50,000. 

As a result, many dealers do not have lar ge capital to finance such 
a unit and prefer to lease their business premises from their supply- 
ing company. So we see here how a form of operation adopted as a 
temporary expedient a little more than 20 years ago has developed 
into something quite different. 

Today, by owning and leasing service stations to dealers, supplying 
companies are m: aking it possible for small-business men to go into 
business for the mselves. Far from being the questionable practice 
which it is sometimes pictured to be, I Tegard this ownership and 
leasing of service stations by supplying companies as being extremely 
healthy for the type of small business in which your subcommittee is 
so interested. 

Since the end of World War II, the trend toward larger volume 
stations with their improved service facilities and lower per-unit dis- 
tribution costs has been accelerated. A “good” company-owned, 
dealer-operated station prewar sold about 10, 000 gallonsa month. To- 
day, to be considered “good,” the same station has to be selling about 
20,000 gallons a month, and a large number of prime locations are 
doing 40, 000 or 50,000 gallons a month, or more. 

This increased unit volume has come from increased gasoline de- 
mand and from a gradual weeding out of small-volume ‘outlets. At 
the end of the war, we had 14,500 stations served by Shell direct. By 
1950, this figure had fallen to 13,000, and today it is just a little over 
10,200. 

Our postwar growth has brought new competitors of almost every 
conceivable classification into the market place. 

Mr. Roosrvert. Mr. Jordan, could I interrupt you at that point? 

However, if the finances were available to these stations, you would 
not say it would be a bad thing to have these people enabled to use 
their own capital rather than to use your capital ? 

Mr. Jorpan. You and I discussed that, I think, 2 years ago, Mr. 
Chairman, and I may say that we have given considerable thought to 
that suggestion, and have in many cases sold stations to dealers. 

But in the main, we still own a sizable number. 

I must refer to the same statement made by Mr. Simon yesterday, 
because in our experience in dealing with this question of selling, and 
looking at the some 1,300 properties that we own outright in fee, and 
which we have just recently completed a new appraisal of all of these 
properties on the physical asset level to determine what is today’s 
market value. because some of them are quite old, others are new, we 
have found that we are looking at a sizable figure, in order of about 
1,300 stations, of a little in excess of $100 million. 

So the figure yesterday of $100,000 a unit is not too far off of what 
you will find as an average for that type of unit that is owned in fee. 
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I question very much whether there are many dealers who are in a 


position to consider the purchase of properties of that value, to provide 
the necessary so-called downpayments and to borrow the balance, be- 
are committing themselves, even though the real value is 
there, they are committing themselves for a lifetime span, you might 
say, of an individual, to what they consider a sizable amount of money. 

We have many dealers who, on their own, have done that, and have 
started on a shoestring and have built up sizable estates in the form of 
physical and real properties in service stations, where they have had 
a most successful operation. 
-this is only a personal view—I believe that from the stand- 
point of this great problem that you are talking about here on turn- 
over, there is no doubt in my mind that the dealer who owus his station 
presents a more stable, sounder businessman in a station than do many 
of the so-called new entries into the service field, about which I would 
like to mention specifically here in Washington as we go along. 

So the principle, I think, has some merit; but I think its application 
will be most difficult. 


vause they 


I think— 


Mr. Roosrvetr. 


Mr. Jorpan. There are the so-called national brands operating di- 


Thank you. 


rectly, through jobbers, or through separately constituted marketing 


subsidiaries. 


There are strong independent refiners who have devel- 


oped their own retail outlets. There are aggressive chain operators 
who have burst upon the scene with multipump, cut-rate stations with 
extravagant giveaways, and high-pressure merchandising techniques. 

This last group of marketers have had the greatest impact on the 
marginal service station dealer attempting to struggle along with a 
cracker-barrel type of operation. 

Since 1945, these local-branded chain marketers have grown greatly 
in most metropolitan areas of the United States: and more recently 
have spread into smaller markets in towns of 5,000 population and 


upward. 


Today, 


many of these marketers have become the leading, 


or even largest, sellers of gasoline in their own market areas. 

Mr. RoosEVELT. Mr. Jord: an, do you sell gasoline to these chains? 

Mr. Jorpan. Sir, I am proud to say that we feel so strongly in the 
interests of our jobbers and our de alers, that some 25 years ago we 
gave up every gallon of it that we have, and I think it explains much 
of the diffic uity that has been expressed here in the interest of a sup- 
plier who is providing for his dealers and his jobbers under that brand 
and in support of those against the competition of the type that is 
mentioned here. 

I would like to say this: I do not think that the so-called cutrate 
or independent marketer is entirely bad. They have actually, I think, 
been most beneficial from a public standpoint, because we are thinking 
of this not only in terms, I hope, of a supplier or a group of dealers, but 
also in the interest of the consumer. 

And the independent marketer has been a very active marketer. He 
has provided large, mass stations, and he has done it at a lower price. 
And in doing it at a lower price, we have to face him realistically as 
a competitor. 

But we do not sell to any of them. 


Mr. Roosrvetr. 
principle of being in dual competition by selling to your own dealers 


However, therefore the Shell Co. believes that the 
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and also selling to nonbrand people is wrong, and therefore you, as a 
company, do not follow that practice ? 

Mr. Jorpan. Correct, sir. 

Mr. Roosevett. Thank you, sir. 

Mr. SuHeewan. May I ask a question at this point, Mr. Chairman? 

However, do you sell jobbers ? 

Mr. Jorpan. We are one of the larger jobber operators in the coun- 
try, I would say. 

Mr. SureHan. But then, could a jobber who is servicing Shell sta- 
tions where you do not control his final sale, could he not sell the inde- 
pendent gasoline station ? 

Mr. Jorpan. A jobber buys from us at our price to the jobber, and 
he is at liberty to sell that product at any price he sees fit. 

Mr. SHeenan. And to anyone he sees fit ? 

Mr. Jorpan. In the area in which he operates. But we are not 
competitive with any jobber in any territory. 

Mr. Sueenan. That isall. 

Mr. Roosevett. In your agreement with the jobber, if he buys your 
product, does he have to sell it as your brand product ? 

Mr. Jorpan. We have no price provisions of any kind in any sales 
contract. 

Mr. Roosevett. I do not mean that. I mean does he not have to 
use your brand in selling it ? 

Mr. Jorvan. If he sells through our brand, then it must be so iden- 
tified going through the pumps. But the gasoline he buys, he is not 
legally obligated to sell it as Shell gasoline. 

Mr. Hosmer. Normally, do these private brand cutrate stations not 
have to obtain their gasoline directly from the refiners in order to 
sell at a lower price to make a profit on it, or do they buy it substan- 
tially through jobbers? 

Mr. Jorpan. If I may, Congressman, I think there is some miscon- 
ception of this so-called cutrate. Many of the cutrates are almost inte- 
grated oil companies. They have started out with a smal] number of 
stations. They have enlarged that number of stations. They have ac- 
cumulated a refinery. They are now in the production. Many of them 
are almost integrated oil companies. 

Others buy, in effect, direct from refiners. To my knowledge, there 
would be only a limited number of so-called cutrates that would buy 
from another jobber, because in the main the independent is of a size 
that he can buy at generally a price which is better than that which 
most jobbers buy at. 

In 1956, in 90 markets within our direct territory their percentage 
of the total market varied from 20 percent to over 60 percent. Our 
figures reflect that at the end of 1956 as compared with 1955, in Sa- 
vannah, Ga., the local-brand marketer had 37.3 percent of the total 
market, representing an increase 15 percent greater than the consump- 
tion increase for the year 1956; in Racine, Wis., private-brand mar- 
keters had 44.3 percent of the business, representing an increase 0.2 
percent over the general increase; East Peoria, Ill., private-brand 
marketers had 60.1 percent of the business, which was a 0.17 percent 
increase over general consumption; in Stockton, Calif., private-brand 
marketers had 37.3 percent of the business, which was a 314 percent 
increase over the general consumption increase; in San Bernardino, 
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Calif., the Riverside area, private-brand marketers had 30.6 percent 
of the business, representing a 22.4 percent increase; in Tucson, Ariz., 
private-brand marketers had 25 percent of the business, representing 
an increase of 7314 percent; in Galesburg, IIl., private-brand market- 
ers had 27 percent of the business, representing a 30.4 percent increase; 
in Detroit, Mich., private-brand marketers had 18 percent of the 
business, representing an increase of 20 percent; in Knoxville, Tenn., 
private-brand marketers had 27.1 percent of the business, representing 
a 10 percent increase. 

We have deliberately selected markets to illustrate wide geograph- 
ical dispersion of this trend. Our figures show that the same trend 
holds true in almost every urban market. 

The substantial inroads made by these local-brand operators have 
been due not only to their cut-price, rebate, premium, and giveaway 
method of pricing, but also to their having quality products and multi- 
pump facilities capable of doing volumes of business as high as half a 
million gallons per unit per month. 

National-brand marketers mainly have attempted to meet this chal- 
lenge by a selective policy of service station construction and modern- 
ization, by withdrawing from marginal stations, by working with 
their dealers on methods of more efficient and businesslike operation, 
and by urging them to be closely responsive to their customers’ “con- 
venience buying” demands for goods and services in fields closely 
allied to petroleum products, such as tires, batteries, and accessories. 

However, these dealers have come to recognize the artificiality of the 
price spreads between their gasolines and that of the local branders, 
and have begun to price their products on a more realistic basis. 

The net result of all this is that in any particular market today there 
is a continuous spectrum of prices from the lowest fly-by-night oper- 
ator selling an inferior product to the complacent dealer of a non- 
aggressive national-brand marketer. In between these two extremes 
are the great majority of service station dealers who tend to eye each 
other’s prices. 

In this highly competitive field we have found that the small-busi- 
ness man has a positive place as a reseller of our products. Our ex- 
perience has proven that a well-qualified independent reseller, whether 
jobber or dealer, because he is operating his own business, works hard 
and intelligently to develop sales volume, and takes a great interest in 
maintaining the property and its equipment. 

Such a man will best attune himself to current local marketing con- 
ditions and will inject his own personality and personal effort to gain 
the greatest volume of business and profit for himself. 

For these reasons, the independent jobber and dealer are the keystone 
of our business and, although there is a definite place for company op- 
eration, we have, and we expect to have, a substantial number of bulk 
plants and stations operated by independent businessmen. Our phil- 
osophy operates to create great opportunities for small-business men. 

I would like to describe to you briefly Shell’s present marketing 
structure. 

On the wholesale level, 143 of our plants are operated by salaried 
employees, 361 by commission distributors; all of the remaining 853 
areas in which Shell products are sold are supplied by jobbers. In 
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fact, we are one of the largest operators through jobbers of any oil 
company in the United States. 

We do not compete with our jobbers. These jobbers resell to 13,000 
or more dealers with whom the jobber is the contact and Shell has no 
contractual relationship. A number of these jobbers conduct retail 
enterprises comparable to the best in the country. 

We extend to our jobbers and to their dealers extensive training 
and assistance. These aids include training centers, mobile training 
units, dealer meetings, cooperative e advertising, service station layout 
and design, : and so on. 

Shell gasoline i is sold and delivered to service stations either directly 
by Shell from depots or terminals which Shell operates—we call this 
“direct” operation—or by jobbers who are supplied by Shell—we call 
this “indirect” or “jobber” operation. This is probably as good a 
place as any to point out to this subcommittee that all our gasoline i is 
sold under the Shell brand name. 

There are now approximately 10,200 Shell service stations in areas 
where we operate directly. They may be divided into two groups: 
those which are operated by independent dealers and those which are 
company operated either on a salary or a commission basis. 

Briefly, with respect to the leased dealer stations, the lease is for a 
firm period, never less than 1 year, with no control or cancellation 
privileges in Shell’s favor. 

Either party may terminate at the end of the primary period or 
at the end of any subsequent year upon giving 30 days’ notice. 

Rentals are based upon the value of the property for service-sta- 
tion purposes. The lease is accompanied by a dealer sales agreement 
under which we commit ourselves to sell to the dealer whatever he 
orders, but which does not require the dealer to buy any specific 
amount of our products, nor does it mention tires, batteries, or acces- 
sories, retail prices, or hours of operation. 

Shell dealers who operate stations which they own or lease from 
someone other than Shell have simply a contract called a dealer sales 
contract for the sale of Shell-branded products. 

Under this contract the dealer agrees to purchase a certain minimum 
amount of our petroleum products, estimated to be about 50 percent 
of the quantity the dealer would normally be expected to sell in the 
course of his business. 

As you will recall, in 1955 we adopted a policy making available 
to our dealers leases for terms up to 5 years. Although some dealers 
have taken advantage of this arrangement the total number has not 
been great, and, as yet, we have not found any great demand for long- 
term leases. 

Your subcommittee has already been given copies of our most cur- 
rent long-term lease form. No substantial changes have been made 
in other agreements. These agreements cover the various arrange- 
ments made with our dealers as well as those made with our employe ees 
who operate stations on a commission basis. 

Attached to this statement is a breakdown made pursuant to your 
request showing the number of different types of reseller outlets sup- 
plied directly by Shell. 

This information is given for each of our marketing divisions 
rather than for each State, since our records are not broken down by 
States. 
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However, as you will note, the States or parts of States covered by 
each division are shown. 

Inasmuch as over 85 percent of our gasoline is sold through reseller 
outlets the importance to us of the w elfare of our resellers is obvious. 
Knowing that dealer welfare can in a large measure be translated 
into terms of dollars and cents we endeavor to eliminate all marginal 
service stations and to help dealers increase their profits. 

In the last 10 years we have sold over 500 service stations and paid 

cancellation penalties to terminate many service station leases with 
owners. 

During the last 5 years, the monthly gallonage sold through our 
service stations hea risen from approximately 10,000 to over “16, 000 
a month. 

You will wish also to know that the average dealer margin in the 
50 metropolitan markets of the United States has risen from 4.97 
to 5.31 during the same period. 

At this juncture I would like to describe in detail our company- 
operated stations. We do not have any stations operated by dealers 
on a consignment basis. We do have commission stations which are 
managed by our employees. 

Under this plan, we stock the station with gasoline. Until it is 
sold by the manager, we retain title to the gasoline which is sold at 
prices determined by us; after he sells it, the man: iger accounts to 
us for the full retail price, less a fixed commission. 

This commission, plus the gross profit received by the manager on 

sales of other products and services, is retained by the manager as his 
gross income or compensation. 

We retain the complete right to control the operation of the station, 
including control over hours of operation, the employment of sufficient 
and proper service station assistants, the maintenance of the station, 
the retail prices to be charged for the gasoline, the wearing of uni- 
forms, the keeping of rec ords, and the standar ds of cleanliness. 

Shell pays most of the expenses of a commission station, including 
fixed overhead, utility charges and deposits, heat, maintenance, and 
necessary petroleum operation licenses. 

We also fully recognize our responsibilities and obligations as the 
employer of the manager and his assistants by carrying workmen's 
compensation coverage for them, paying the employer’ s share of social- 
security taxes on their income, withholding income tax, and by ac- 
knowledging our liability to third parties for actions of the man: ger 
and his assistants. 

Mr. Roosrve.r. Mr. Brown has a question. 

Mr. Brown. Mr. Jordan, it was stated yesterday before this com- 
mittee practically the opposite of that. 

Mr. Jorpan. I heard the statement. 

Mr. Brown. In the Washington area. This statement that you 
have made here on page 12 applies to the Washington area, too ¢ 

Mr. Jorpan. Yes, sir. 

Mr. Brown. In other words, you categorically deny the statement 

yesterday that your employees do not receive the same personnel 
advantages that the parent company of Shell Oil does? 

Mr. Jorpan. No, I am not going to say that and I haven’t said 
that here. As I will go on and point out here, we have actually had 
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these commission stations since 1942, and I would like to wait and 
just cover that, if I may. 

Mr. Brown. Go ahead. 

Mr. Jorpan. If I could cover that then I would like to make a 
statement regarding it which I know will answer some of the queries 
you had yesterday, if you don’t mind. 

We have had our commission plan of operation since 1942, and it 
must not be confused with other so-called commission plans which 
provide in reality for consignment selling through independent 
dealers. 

As the trend developed toward larger, better-equipped stations, 
representing much greater capital investments and requiring larger 
stocks of petroleum products and TBA, it became desirable in the deal- 
er’s, as in our Own, interest, to have a method of providing a period 
for testing inexperienced or financially limited operators. 

This was particularly true in respect to the new “super” service sta- 
tions, where prospective dealers generally did not wish to assume in- 
vestment, rental, and other risks until they could see whether the sta- 
tion could produce the necessary income. 

Our commission plan of operation was ideally suited to this pur- 
pose, and more than half of our present commission stations are now 
operated for this purpose. Through this commission plan we have 
enabled a number of now successful Shell dealers to get started on their 
careers as independent small-business men. 

Of course, there are additional reasons for having these stations. 
They afford us a means of testing the potential of a new station to de- 
termine its rental value. They enable us to provide an incentive to 
station operators to use salesmanship and ingenuity in selling our 
products that is not provided under a salary plan of operation. 

Shell is assured that these stations are operated on a basis that is 
competitive in all respects—hours of operation, manpower, cleanliness, 
and retail price of gasoline. 

In addition, we have used these stations to develop new merchandis- 
ing ideas, new sources of retail revenue in order to pass the proven 
program on to all our dealers. 

I would like to say here that I think that the C station, as it has been 
referred to, is confused a little bit with the so-called converted com- 
mission plan where you are in and out. 

It also, I think, has been contended that it is used primarily as 
a price vehicle. That is not literally true. It is one of the things that 
can be done. 

Mr. Roosrvett. Before you do that, will you explain to us the dif- 
ference between a C station and the converted commission station, the 
in and out station ? 

Mr. Jorpan. In the case of our commission stations or C’s, we con- 
sider those for all purposes as company-operated units. 

In the case of so-called consignment plan, as I understand it, be- 
cause frankly I don’t know too much about it other than what has 
been said here and what I have read in the trade presses, but as I under- 
stand it, it becomes a vehicle in which you, in effect, on a 24-hour basis 
convert them in and out as a means of essentially, in a price disturb- 
ance, to provide, one, as consignment so you can name the price at 
which the merchandise will be sold, and, two, a means of providing a 
so-called minimum margin in the price disturbed area, and that as the 
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price disturbance ends, which is a good question I heard a minute ago 
and we would like to know the answer to what causes them to end and 
what causes them to start, too. 

But when it ends then they revert back to the so-called dealer rela- 
tionships. I believe that is the big difference. One, we contend that 
the C station as we have it is a consistent company operation for a 
period, as I say, with some of them up to 15 years and not for the pur- 
pose of changing them in a 24-hour period to meet a situation. 

Mr. Roosrvett. Would you have available or be able to give to the 
committee just so we can support that statement a list of the C stations 
which you have ? 

Mr. Jorpan. I have that attached in numbers. 

Mr. Roosevett. And the periods at which they became C stations, 
and also the periods at which they ceased to be C stations. 

Mr. Jorpan. I was going to use specifically Washington when I 
got down to that in answering some questions yesterday because I did a 
little midnight work too last night trying to dig it out. 

What I was going to add is this. Over the period of the 15 years and 
for the original reasons since we set this up which goes back in effect 
to the wartime period, which is covered in my statement of 1955, and 
the policy of opening all new stations in effect under the C plan for 
periods of 6 months up to a year for the purpose of getting this 
knowledge of the man and the man with us, and then convert them to 
a lease dealer operated basis, we have followed that program for a 
number of years, and more specifically the last four or 5 years, and 
again because of the size of the units and the investments to be made, 
at the present time we are operating 1,188 of those C stations in the 
country and in 1955 when I talked to you in May, sir, we had 971. 

In the meantime we have opened up over that period of roughly, 
say, the last 2 years, we have opened up something in the neighbor- 
hood of 1,000 new stations, so you can see that there has been a constant 
conversion. 

I will take the city of Washington when I get down to it to show it 
to you, and we are hoping that in the other areas, if our people, manage- 
ment have the opportunity, they will be able to give you more specific 
information concerned with the individual areas, because you almost 
have to take every station for a period in its history as to what hap- 
pened to it so that it becomes quite an involved job to dig it all out for 
an entire country. 

But we have felt that on an opening on that basis, that there may 
come a time—and I will get to the answer to your question now, sir— 
with the misunderstanding that I think exists on it, there may come 
a time when we will have to consider the adoption of policy—and 
I might say that we are studying it now, and we hope to get at it in 
several ways. 

We have a very active dealer association, I don’t mean as a trade 
association, but in relationships with our dealers we are carrying and 
have constantly carried out extensive dealer panels in which 10 or 15 
dealers selected in areas sit down with our management and discuss 
all the phases of activity that they are interested in. 

We completed holding those throughout the country about last 
December 1 with some 1,200 dealers out of our 10,000 as cross-sectional 
groups in every city in the country, our 89 districts, and the conclusion 
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of those, they raised a number of points which I will cover in here in a 
minute. 

But one of the things that came up was some discussion by the deal- 
ers of our interest in our C stations, some concern about our C stations. 

That concern is not so much against the C as such, as against what 
some have considered the so-called vehicle of price maintenance, par- 
ticularly price maintenance at the low side. 

The opposition, strangely, to the C station or commission station, 
comes mainly from those who are primarily interested in having no 
control on prices at the low side, but either are interested in possibly 
controlling them at a high level, irrespective of the competition 
which is being faced in the respective areas. 

But we have both felt that if those C’s should become so thor oughly 
misunderstood that we might well change our policy to say if = 
operate a station at all on a company basis, after this so-called yea 
of initial boiling out, you might say, then we will operate it on salary 
or they must all be converted to a dealer basis in something like, say, 
by the end of a year after you have had the experience. 

But we think that there is a great deal to be gained in having this 
6-month to a year’s period, and it has proven to be very desirable. 

Now, one of the difficulties we will have, should we elect to say we 
should go that route when our management looks at it carefully, will 
be the C station operator, many of them refuse to take them on a dealer 
basis after they have oper ated for a couple or 3 years, because they 
find the size of the investments which are involved in inventory and 
many other things and in the help problems in which we give them a 
lot of assistance, that they will not have that direct assistance from 
the company, and even though they would be better off in dollars and 
cents in earnings, they still w vill hesitate to take on the stations for anv 
period of lease, whether it is 2 years, 5 years or otherwise. 

There are two sides to the story and not just one. But that is what 
we are considering. 

Certain trade groups have indicated suspicion of our commission 
station operation purportedly on the ground that we somehow use 
these stations as “price makers. 

This is not and never will be true in the sense of using our commis- 
sion stations to depress prices below realistic levels. But certain 
dealer groups have become enamored of larger and ever larger margins, 
with no thought of what increased prices will do to their business. We 
think they are deluding themselves. 

No service station dealer, or gr oups of dealers, can in our opinion 
afford to raise retail prices by increasing margins to such a level that 
their neighborhoods become overly attractive to the low- -price chain 
operators. 

You gentlemen are all familiar with what the high-markup philos- 
ophy has done to the hardware and appliance dealers who have seen 
their businesses evaporate in the face of low-markup competition 
from discount houses. 

Our only pricing concern with our commission stations is to help 
avoid unrealistically high levels which will in the Iong run cause our 
dealers and ourselves severe business losses. 

Our commission stations are self-sustaining business operations that 

can stand on their own feet. The rates of commission paid to our 
commission station managers on gasoline range from 2 cents to 4 cents 
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a gallon, depending on such factors as the size and nature of the unit, 
existing market conditions, and the per-gallon spread existing between 
prevailing retail prices and our own wholesale price. 

Our policy is to establish commissions at a rate lower than prevail- 
ing normal dealer margins by approximately the same amount as the 

value of service st :tion 1 rent, utilities, ete., which the commission man- 
ager does not have to pay. 

This brings us to dealer’s prices. As you know, the retail prices 
at service stations operated by our dealers are established by the deal- 
ers themselves, and there is consequently a great deal of variation to 
be found. 

For example, retail prices posted for Shell gasoline at Alexandria, 
Va., last week ranged from 29.9 cents per gallon to 32.9 cents per gal- 
lon and there are similar variations in most other communities in 
the country. 

In all social and business groups there are some leaders and more 
followers. This, I believe, holds true among service station dealers. 

One dealer will be content to wait for business to come to him, 
another will advertise or actually get out and ring doorbells to solicit 
business. In the same manner, some of the more aggressive dealers 
may on occasion take the initiative in price actions, while other dealers 
will be more typically followers 

As to dealers’ margins, the amount in effect is determined individu- 
ally by the retail price which each dealer decides to post. 

We endeavor to post a dealer price (in the trade ce alled tank wagon 
price) that is competitive with other suppliers operating in the market. 

In the event of a localized price war, retail price competition may 
force us to lower our retail prices at our commission stations, and 
where we do, we reduce our prices to our dealers in amounts that will 
preserve a parity between them and the commission stations in their 
area. 

We endeavor to render this assistance to all Shell dealers affected 
by a price war, on a nondiscriminatory basis. The area in which we 
give price assistance has been determined by an on-the-ground anal- 
ysis, so that we can attempt fairly to assist all dealers substantially 
affected—and vet at the same time confine the price war. 

From that point on, each dealer is on his own, Some dealers may 
pass along to their customers the full amount of the allowance in the 
form of reduced retail prices. Others may elect to add all or part 
of the allowance to their own markup and be satisfied with reduced 
volume at a greater unit profit. What the dealer chooses to do is his 
own business. 

The majority of service-station dealers are hard-working, indepen- 
dent-minded, small-business men who have prospered sufficiently to 
consider the service-station business a good business and to continue 
in it. 

We sell gasoline directly to some 10,000 service stations who have 
been supplied by Shell for periods ranging from 5 to 30 years. 

Our most recent records indicate that we have about 5,000 dealers, 
or approximately one-half, who have been Shell customers for more 
than 5 years. 

This in itself, 1 think, is sufficient evidence of the fact that the 
service-station business is and can be a profitable livelihood for most 
of the people in it. 
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Any business attracts a certain number of men who are destined 
in advance to fail. This is particularly true of a business as easy to 
enter as the service-station business. 

The rate of failure among service stations has, in recent years, been 
greatly exaggerated. These figures are really not as black as they 
have been painted. 

Our records indicate a turnover among dealers of about 13 to 14 per- 
cent, with only 5 percent or so of our lessee dealers leaving because of 
economic failure, and we must remember that economic failure may 
be due to such things as diversions of traffic, overextension of credit 
by the dealer, external losses, and other personal reasons, as well as 
simple failure to make a living in the operation itself. 

Specific figures which you have requested for the years 1955, 1956, 
and the first quarter of 1957 are being assembled. 

Meanwhile, let us take a specific example immediately at hand. Last 
week we analyzed the turnover in Shell’s Washington, D. C., district 
for the past 5 years. 

I think you will find these figures interesting—and I would like to 
point out in advance that Washington is by no means our most stable 
market from the point of view of dealer turnover. 

In the Washington, D. C., district, which comprises the District of 
Columbia and contiguous areas in the States of Delaware, Maryland, 
and Virginia, we had 51 leased and other dealer stations in 1952. 

During the 5 years between January 1, 1952, and December 31, 1956, 
11 stations were dropped because they became marginal or uneconomic. 

At some stations we paid cancellation penalties rather than continue 
to operate the stations. During the 5-year period, 30 locations were 
added, making today’s total 70. 

But, in order to have figures which will be of any value statistically, 
we must examine further the 40 stations which remained in operation 
during the entire 5-year period. 

Of these 40 units, in more than half, or 21, there was no dealer turn- 
over. In the remaining units, 29 dealer changes occurred, which is a 
141% percent annual turnover. 

Seventy percent of the changes occurred in 15 percent of the loca- 
tions. These figures are apt to be misleading unless we analyze the 
reasons for the changes. 

I might add, in a further analysis of this with our local manager 
here last night, we found that, in those 29 turnovers which have taken 
place within the past 5 years, in 16 of those stations there was 1 turn- 
over, with the latest one being 2 years ago; that in 3 stations there were 
13 turnovers, and in one of those stations there were 6, in another one 
there were 3, in another one there were 4. 

In the station which had the six turnovers, it is in the category of 
an uneconomic unit. It is located in what I would not consider the 
best residential area of Washington, nor are its patrons among those 
who are generally in these halls. 

It is operated by a succession of young men, who are colored, and in 
each case it would appear that the station was devoting itself to a more: 
interesting business than the service-station business, with the result 
that a number of them have found themselves in difficulties with the 
authorities, so, therefore, we have had six turnovers in that station, and 
we determined last night that, if the fellow who is in there now should 
go out, we will lock up the doors and pull out and forget about it. 
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Mr. SHeeHaNn. We won’t ask you what the more interesting business 


is. 

Mr. Jorpan. I have been advised that it could be that relating to 
horseracing. Further, again getting more specific, dealing with these 
30 stations which have been added, I find that most of those 30 stations 
have been in the so-called C category, 16 of them, and have been 
converted to lessee dealers; that there has been only 1 turnover in 
those 16 stations in the period that they have been open, which has been 
from 1 to 3 years; that, in the remaining 14, there are 14 C stations 
that we have in the city of Washington, that is, in the Washington dis- 
trict, there is none in the District of Columbia. 

Mr. Roosevettr. Of those 14, Mr. Jordan, what are the dates when 
they were established as C stations ? 

Mr. Jorpan. Of the 14 stations, there are 2 that were on C operation 
in 1952. There were two that were added sometime prior to a year and 
a half ago that were in the category of new stations which were opened 
up and are still on C. 

The 10 remaining stations have all been opened in periods of 3 
months to a year and 2 months. Within those 10 stations which have 
opened, or in the entire 14, the question was raised yesterday: What 
has been the turnover in the management of those stations? 

In 10 of the stations that are on C basis, the same man is in there 
that went in when it opened. 

In again 3—and it is surprising how this 3 comes up—in 3 of the 
remaining 4 stations, there have been again 10 turnovers in those 3 sta- 
tions in management in the past—one of them was a 5-year operation 
and there are 5 managers went in there; one of them is a station that is 
a year and 3 months old and there have been 3 men in it; and in the 
other one there has been 1 turnover which happened about 8 or 9 
months ago. 

So we, in effect, get back to this again; that the turnover is con- 
centrated in a very small number of the total, and it is that approach 
that I think in a turnover study must be given when we look at so-called 
mass figures, because I am confident that the same analysis which will 
be made in Los Angeles, in Chicago, in St. Louis, in Houston, and in 
Cleveland—we do not operate in Denver, and I say if our management 
there is able to get before your committee, they will have those fig- 
ures which relate to each of those indvidual areas, and I am confident 
that we will find that the rate of turnover is confined to a few specific 
stations, and that those become the problems and not the great mass 
of service stations as we often refer to them. 

For example, of the 29 changes; 1 man retired from a successful op- 
eration and purchased a farm in Virginia; 3 dealers left to take better 
Shell stations; 2 others were lured away to take competitive gasoline 
stations; 7 others left to take advantage of other business oppor- 
tunities. 

In two cases, partnerships were dissolved and the partners went 
their separate ways; one man left to return to Government employ- 
ment; another man, while conducting a financially successful opera- 
tion, became involved with domestic difficulties which resulted in his 
leaving; another interesting case involved a gentleman of foreign 
extraction who was unable to adapt himself to American methods of 
marketing; another lacked management experience—this fact, to- 
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gether with his youth, caused him to leave the station; another dealer 
left without giving any reason. 

Only two dealers were terminated by Shell—both for unsatisfactory 
operation. There were seven dealers who left because of dissatisfac- 
tion with their financial progress. Of these 7, 3 became involved 
in difficulties with the income-tax authorities. 

That was 3 out of those 6 that I mentioned in that 1 station. 

It is apparent, then, that when we take these 7 the turnover for 
economic reasons represent only 314 percent annually. 

After having said all this I would like to say that I think the friends 
of small business make a serious mistake by concentrating on the 
failures in small business and overlooking two other much more impor- 

tant groups—the large number of flourishing small business which 
have continued to grow and prosper over the years, and the other very 
large number who start successful new small businesses every year. 

Nevertheless, the problem of dealer failure and resultant turnover 
commands our best attention and effort if only for reasons of self- 
interest. We have established 82 dealer training centers with com- 
petent instructors at a cost of approximately $2 million; we operate 
25 mobile training units; and in addition we provide a large staff of 
merchandising representatives for the purpose of teaching our deal- 
ers better ways to operate their busineses and make a profitable liveli- 
hood. 

We are more than happy to contribute this time and effort. Good 
te are hard to find, and dealers turnover costs us an average of 

200 for each turnover. 

Tee of the best ways for dealers to assure themselves of profitable 
operation is to sell tires, batteries, accessories, and other automotive 
services 

We have tried many methods to assure that Shell dealers have access 
to good merchandise at low prices. We have made arrangements with 
automotive supply houses and we have also tried direct marketing of 
TBA ourselves, including our own private brand of tires. Our deal- 
ers told us that these methods fell short of meeting their needs. 

Finally, we adopted our present plan whereby we take an active 
part in sponsoring two of the most popular brands of tires, batteries 
and accessories—those marketed by Firestone and Goodyear. 

This arrangement has proved the most satisfactory of all, both to 
ourselves and our dealers. Our arrangements with these companies 
are covered by contracts, copies of which we are handing you with this 
statement, as you requested. 

(The letters are as follows:) 

Tne GoopyEaR TIRE & RusBeER Co., INC., 
Akron, Ohio, January 1, 1950. 
SHELL OIL Co., 
New York, N.Y. 

GENTLEMEN: We now confirm our arrangement with you reiative to services 
to be rendered by you in promoting the sale of certain Goodyear merchandise to 
customers who are otherwise engaged in or propose to engage in the sale of your 
products and who are agreed upon in writing with you from time to time on our 
form G—1209. 

During the year 1950 and thereafter from month to month until canceled by 
either party on 30 days’ written notice to the other, these services shall continue 
with respect to Goodyear tires (casings and tubes, including Goodyear-produced 
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recaps and repaired tires), batteries, and certain car and home merchandise and 
related merchandise listed in exhibit A attached to this letter and made a part 
hereof. 

While this agreement remains in effect, it is understood that you will actively 
assist us in selling and promoting the sale of the above merchandise to your cus- 
tomers above referred to. You will see that your field offices work energetically 
with us with a view to assisting us to the fullest practicable extent in perfecting 
sales, credit, and merchandising arrangements with all such customers. 

We understand that your field representatives will make available the benefit 
of their sales experience to these customers by offering suggestions to them re- 
garding the best methods of display, identification, and advertising of merchandise 
purchased from us, the maintenance of adequate stocks, accounting and operat- 
ing procedures, and other details of their businesses. 

You will instruct your field representatives that in their regular calls upon 
these accounts they shall encourage the accounts in undertaking and continuing 
vigorously the marketing of our products. To assist in the proper coordination 
of sales programs, you will at our request from time to time have your representa- 
tives call upon these customers in company with our salesmen. You will at all 
times cooperate and assist us in our efforts to promote and increase the sale of 
such merchandise by the customers to whom sales shall be made by us. 

It is understood that you will maintain adequate dealer training programs in 
the sale of tires, batteries, and accessories, and qualified personnel to render the 
services called for hereunder regularly and efficiently. The right to accept or 
reject any order received from any customer shall at all times rest with us. 

With respect to customers on the approved list agreed upon with you, we will 
furnish you as soon as practicable after the end of each month with a statement 
reflecting sales made by us from our own supply points (retail stores, factories, 
district warehouses, or other owned outlets) and sales made by and reported to us 
by our dealer supply points, all as shown on exhibit A. While we cannot guarantee 
that all such sales by dealer supply points will be reported to us, or that in some 
instances cash or c. 0. d. transactions may not be reported, we assure you that we 
will in good faith urge dealer-supply points to keep us promptly advised of such 
sales and will endeavor to maintain a complete record of all such sales. 

At the time each such statement is submitted, we will pay you a merchandise 
commission of 10 percent on all sales to your retail dealers and 7% percent on all 
sales to your franchise petroleum jobbers and distributors as covered by such 
statement, computed on the net amount of invoices, excluding tax, after deducting, 
whether shown on invoice or subsequently allowed, annual volume bonus, and 
all applicable discounts, and allowances, other than cash discount, provided, how- 
ever, that with respect to sales of Resolute batteries the commission shall be 714 
percent on all such sales whether to your retail dealers or to your jobbers and dis- 
tributors. 

We understand that you will retain for your own exclusive benefit all com- 
mission earnings received hereunder and that you will not directly or indirectly 
pay, credit, or in any other manner transfer any part of such commission to any 
customer of yours. Any violation of this understanding shall entitle us to ter- 
minate forwith any further liability under this arrangement. 

If we have outlined correctly your understanding of this matter, will you 
please so indicate by signing and returning the enclosed copy of this letter. 

Very truly yours, 
THe GoopYEAR TIRE & RUBBER Co., INC., 


ee ROL pee eG (Assistant secretary) 
Accepted : 


SHELL O1L Co., 


EXHIBIT A 


PRODUCTS ELIGIBLE UNDER THE MERCHANDISING COMMISSION PLAN 


Sales of the following products to approved Shell accounts are subject to com- 
mission when delivery is taken from an authorized (G-1209) supply point as 
indicated below by the symbol X. 
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Goodyear | Fieldor | Goodyear | Goodyear 











Product district factory store inependent 
warehouse ealer 
All new Goodyear tires and tubes_.-...-.....----.----- x () x x 
All second Goodyear tires and tubes............---..-..- x () x x 
Goodyear produced recaps and repairs._...-.....-.-..-- xX (1) ws « Paedalecaheee 
Goodyear automotive batteries__...............----..- x (1) os x 
Resolute automotive batteries_.................-.-.---- x (!) xX x 
Goodyear Farmlight batteries.._............----------. x (4) x x 
Soe einen. aA a eae cela x (1) xX Ns 
Car and home merchandise__--.---------------------- () 2x 3X x 
BD Relbctb nu sare ods eeidncentbwegiidonannue : (4) 2X 3X x 
ND Stk sad oo his hh wn bo whee ths bee (4) 2X 3X x 
Goodyear brake lining- rivets- -weights Std th een iki dakets (4) x (‘) | (4) 
Dill & Schrader valve products -_-_....-.-.-....------- xX (1) X x 
Sea-Bee outboard motors_-- bia x (1 2) ) Vee | x 
Goodyear repair material, shelf or resale items, car and 
home line, as listed in C. & H. M. Catalog, as follows: | 
Small and bicycle tube repair kits.._.........-.-~-- x 2X 3X | x 
Rubber bonding cement __--_-..-_..------- x 2X 3X x 
Emergency self-sealing patches. x 2x 3x x 
Small containers cold- ere cement xX 2X >. 4 x 
Gasket compound _- : Rerd Gob amer a witb ine hate X 2X 8X x 
Bicycle rim MeMebeE OOF, Used re od xX 2X 3X x 
Motorists vule-patch kits. _.................--.---- x 2X | 3x x 


1 Not stocked at these locations. 

2 Goodyear district manager may appoint Goodyear store as supply point after securing approval by 
Akron as a car and home merchandise supply point, G-1209 to be issued and signed by Shell. 

3 Goodyear dealer may be appointed by Goodyear district manager as a car and home merchandise supply 
point, also G-1209 to be issued and signed by Shell. 


PRODUCTS NOT ELIGIBLE UNDER SALES COMMISSION PLAN 


All products not listed above as eligible products including but not limited to— 


General Electric and Hotpoint major appliances 
General Electric radios and television sets 
Motorola radios, aerials, and accessories 

Magic Chef ranges 

Coleman major appliances as supplied by distributors 
Admiral radios, television and major appliances 
All types of equipment, battery chargers 
Display, service station, etc. 

Repair material, Camelback 

Advertising and sales promotion items 
Adjustment sales and credits. 


Exhibit A, consisting of 2 pages, attached to and made a part of letter from 
the Goodyear Tire & Rubber Co., Inc., to Shell Oil Co. dated January 1, 1950. 


SHELL Or Co., 


(Vice president) 


THE FIRESTONE TIRE & RUBBER Co., 
Akron, Ohio, November 9, 1958. 
r. J. G. JORDAN, 
Vice oie esident, Shell Oil Co., 
New York, N. Y. 

DEAR Mr. JorpAN: Effective January 1, 1954, we wish to amend the letter agree- 
ment of October 23, 1951, with respect to sales commission arrangements be- 
tween our respective companies, as follows: 

Net sales will not include the sales of home supplies listed in our wholesale 
catalog in department No. 5 (major appliances) and department No. 13 (tele- 
vision). 
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Kindly indicate your acceptance of the above in the space provided below. 
Very truly yours, 
THE FIRESTONE TIRE & RUBBER CO., 


(Vice president) 
Accepted : 
SHELL Ort Co., 


THE FIRESTONE TIRE & RUBBER Co., 
Akron, Ohio, October 23, 1951. 
Mr. J. G. JORDAN, 
Vice President, Shell Oil Co., 
New York, N.Y. 

DEAR Mr. JoRDAN : We would like to confirm the sales commission arrangements 
now in existence between our respective companies. 

In consideration of the assistance and cooperation to be given to the Firestone 
Tire & Rubber Co., by your sales organization in promoting the sale of Firestone 
products to Shell dealers, commission distributors, and jobbers who are handling 
Shell gasoline, the Firestone Tire & Rubber Co. will pay Shell Oil Co. a sales 
commission on all net sales of Firestone tires, tubes, and home and auto supplies, 
including batteries, to such accounts, who are accepted as customers by Firestone, 
in accordance with the following: 

Firestone will report sales monthly on lists of such accepted accounts furnished 
by Shell. Sales commission rates currently in effect and which will continue 
until further notice, are as follows: 

Rate o 
commission, 
percent 
(1) For all net sales to dealers who sell Shell’s brands of gasoline at retail... 10 
(2) For all net sales to commission distributors and jobbers who sell Shell’s 
DERNGE GE SRS ID Bl WOO ecient eee ewntidnasctitenctntindbateamieen 7% 
(3) However, where net sales of home and auto supplies to any of the above 
accounts were $25,000 or more in the previous calendar year, or reach 
$25,000 in the current calendar year, or where the account is extended 
the current No. 325 or No. 440 price list on home and auto supplies 
(beginning in month of current calendar year when $25,000 volume 
is reached or above prices are extended), sales commission will be 
paid on these products for such account at the rate of.____--_-_------~- 5 


Commissions on net sales of tires, tubes, and new treads sold to these accounts, 
however, will remain as stated in (1) and (2) above. 

Sales will be reported and commissions paid on net sales of : 

(1) Tires, tubes, and new treads (Firestone produced retreads—and on “re- 
treaded” casings when furnished by Firestone). 

(2) Home and auto supplies including batteries and antifreeze, and repair 
materials. 

Sales commissions are computed monthly from net sales arrived at after deduc- 
tion of quantity discounts, bonuses, price rebates, billing corrections, returned 
goods, adjustment credits, and wholesale commissions. 

Net sales for sales commissions do not include: used tires and tubes, camel- 
back, adjustment sales, wheels, rims and weights, mechanical goods, home and 
auto supplies and any other merchandise not purchased from the Firestone Tire 
& Rubber Co., equipment and supplies, advertising material and supplies, delivery 
commissions, Federal excise taxes and State and city sales taxes. 

Commissions shall be paid with respect to all accepted accounts in the above 
classifications to whom sales are made by Firestone, except: accounts who were 
Firestone dealers immediately before becoming Shell’s dealers or jobbers, Fire- 
stone dealer warehouses, commercial accounts, taxicab and bus companies. 

Store front locations operated by dealers will be included only when they 
are directly a part of the service station location. Store front locations operated 
by commission distributors or jobbers may be included where approved by Fire- 
stone. 

The right to accept or reject any order received from any customer shall at all 
times rest with us or our supply points who may serve your accounts. 
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You agree to work energetically to aid us in promoting the sale of Firestone 
products to those dealers, distributors, and jobbers who are solicited by you as 
purchasers of Firestone products and who are accepted by us as customers. Such 
work shall include calls by your sales representatives on these customers to 
encourage their purchases and to give the customers the benefit of your sales 
experience by offering suggestions regarding merchandising methods and pro- 
cedures, and the maintenance by you of an adequate sales training program for 
dealers and sales personnel. 

We will furnish the monthly sales reports as soon as practicable after the end 
of each month, including sales made directly by us, as well as sales made by 
our stores or by approved Firestone dealer supply points. While we cannot 
assure you that all such sales by dealer supply points will be reported completely 
or accurately to us, we will in good faith urge such dealer supply points to 
promptly advise us monthly of such sales and we will endeavor to obtain complete 
and accurate reports of all such sales. 

This agreement will continue in effect until terminated by either party on 120 
days’ written notice to the other. 

Very truly yours, 
THE FIRESTONE TirRE & RUBBER Co., 
By ——— —, Vice President. 
Accepted : 
SHELL Ot Co., 
By 

Mr. Jorpan. The terms of these contracts are well known and need 
not be kept confidential. 

As a matter of fact, as indicated to Mr. Gwynne, we are one of those 
companies that has an action involved with the FTC and the Firestone 
Tire & Rubber Co., and I think in view of that, it would be improper 
for me to do too much discussing because we are not here to try the case. 

In sponsoring these brands of TBA we provide the dealer with a 
service which he may or may not accept, as he sees fit. We have on 
several occasions advised dealers in writing that they are free to pur- 
chase whatever TBA line they may desire from any sources they see 
fit, and we have gone to great lengths to make it absolutely clear to our 
salesmen that this is the policy of our company. 

It is axiomatic that the good TBA dealer is generally a good all- 
around businessman and usually has a satisfactory gasoline volume. 
Selfishly, therefore, to promote the sale of petroleum products, we pro- 
mote the sale of TBA, although it is doubtful whether the return on 
our investment in man-hours, sales promotion, credit extension, and 
the like gives us a fair return on our investment in TBA activities 
themselves. 

Contrary to popular belief, large quantities of nonsponsored TBA 
are sold through our stations. That does not concern us. 

What really concerns us is the Shell dealer who handles inadequate 
stocks of this merchandise, thereby causing his gasoline and motor oil 
customers to be exposed, and probably lost, to his competitors. 

Our primary desire in business is to sell greater quantities of our 
petroleum products. TBA volume is important to us only if it will 
improve our petroleum business and permit the dealer to make a better 
income. 

And now, finally, you have asked us to state in detail our views on 
the bills introduced by you on January 3, 1957. Further, you ex- 
pressed an interest in our opinion as to any aspects of our dealer rela- 
tionship that could be improved by other proposed remedies, whether 
legislative or nonlegislative. 
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I have no quarrel with H. R. 432 since it would only give to plain- 
tiffs who are awarded injunctions in antitrust proceedings the right 
to recover their costs and attorneys’ fees. This right is already 
afforded to plaintiffs who are successful in treble damage actions. 

Now, as to H. R. 427, which would require publication of proposed 
consent decrees in the settlement of actions instituted by the Govern- 
ment and the opportunity to aggrieved parties to protest, I should 
think this bill would be objectionable to the Government agencies like 
the Federal Trade Commission and the Department of Justice as well 
as to businessmen generally. It would certainly interfere with the 
trading out of consent decree settlements. 

I suspect that cases are filed today in the hope that certain practices 

can be stopped readily through the consent decree procedure without 
prolonged litigation. 

Consent decrees are compromises made in the interest of expediting 
the conclusion of practices deemed objectionable. A law which will 
hinder consent decrees will foster long-drawn-out litigation and there- 
fore the bill seems undesirable. 

H. R. 425 would give a dealer a right to sue his gasoline supplier 
for not acting in good faith in complying with the terms of his lease 
or sales contract, or in canceling such arrangements. 

This bill presumably intends to correct the alleged evils by elimi- 
nating one of the “control” methods, i. e., lease cancellation. 

This represents transposition from the automobile manufacturing 
field to the retail gasoline market, which bears not even a scintilla 
of resemblance thereto. 

In the automobile manufacturing field three large national mark- 
eters enjoy 95 percent of total sales, so that the loss of a dealer’s 
franchise (which requires huge investment on his part in single-pur- 
pose buildings and equipment) is equivalent to being put out of 
business and faced with a severe financial loss of capital investment. 

Contrast to this the situation of the service station contract dealer 
who has his choice of from 10 to 25 local gasoline suppliers literally 
knocking themselves out to obtain his business. He has no fear of 
being driven out of business. 

Even the lessee dealer is not to be compared with the automobile 
dealer. His investment, while important to him, is usually confined 
to inventory and small tools, which he usually may recoup by selling 
to his successor. . 

If his dissatisfaction is with his gasoline supplier, he may easily 
effect a liaison with a different supplier well prior to the expiration 
of his present lease. 

At the present time, without a law such as H. R. 425, a gasoline 
supplier counsels with the dealers concerning the operation of his 
station. Many things are recommended in the course of their dis- 
cussions. 

Counseling, honestly considered by the salesman to be merely the 
making of recommendations, may be construed by some as coercion. 

If H. R. 425 becomes a law, the natural tendenc v of every supplier 
will be to avoid any action or conduct that might be considered to be 
coercion. 

Thus, he might no longer counsel with respect to those standards 
of conduct that go to ms ake outstanding dealer performance. 
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It is because of this very fear that automobile manufacturers who 
heretofore counseled, advised, and endeavored to persuade their dealers 
with respect to good business operations felt it prudent to incorporate 
express provisions in their agreements with their dealers on all of 
these matters. a ob Si as 

Now, is the dealer better off with these provisions in his dealer con- 
tract or was he not better off working under day-to-day flexible counsel- 
ing which he was free to disregard if he remained unconvinced of its 
soundness ? 

We believe that the good, sound, friendly business association we 
have with our dealers as exhibited most recently in our dealer council 
meetings cannot profitably be replaced by an inflexible, formal, con- 
tractual relationship. 

One last fact that should be mentioned—good dealers at the present 
time are searching constantly to improve their position by moving into 
new dealerships as they appear. 

Our feeling is that gasoline suppliers will hesitate to sever relations 
with incompetent dealers except in the most extreme circumstances 
for fear of incurring a lawsuit from the dealer; and there, therefore, 
will tend to reduce the number of opportunities for advancement of 
good dealers. 

I have saved until last discussion of divorcement. 

Assume that H. R. 426, the general divorcement bill, is passed, 
what would be its affect on the present dealer? Under the bill a 
gasoline supplier has the alternative either to go into the wholesale 
business exclusively or to operate solely at the retail level. 

If the latter alternative is chosen, good lessee dealers would most 
likely be offered the opportunity to become service-station employees 
of the supplier; they would thus cease to be independent small-business 
men, and they would be told what hours to operate, what price to post 
on their pumps, and that TBA to buy. 

Please note that these prospective employees are only the “good” 
dealers. It is to be expected that the supplier would seek to employ 
only the best-qualified dealers, leaving those not as well suited to 
shift for themselves. 

This choice of route would also present to the supplier the question 
whether to cast adrift his present jobbers or to buy them out. If the 
latter decision is reached, even more small independent businessmen 
will depart from the competitive scene. 

If it is the former, what would be the jobber’s situation? Even 
though a sufficient number of competitors of such a supplier, deciding 
to go the wholesale route, might arrange to supply the needs of these 
jobbers, these independent businessmen would be subject, at the very 
least, to a violent disruption of their normal operation; a discomfort- 
ing revision of their financial arrangements and an embarrassing de- 
terioration in their customer acceptance. 

These factors, I believe, would prove so insurmountable to the 
average supplier that he would probably elect to proceed along the 
alternative wholesale route. 

The alternative route would require the supplier desiring to sell at 
wholesale to discontinue selling at retail, and would require him to 
divest himself of all ownership or leasehold interest in service stations. 
Now what would be the impact of this on the dealers ? 
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Assuming that the dealer wishes to continue at the present location, 
one way would be to purchase the station. But how could he? Does 
he have on hand or could he borrow the $25,000, $50,000, or $100,000 
necessary to purchase this station ? 

Would the normal lending institution make this money available on 
the sole basis of the dealer’s credit? Or, as has been mentioned in 
some quarters, might the United States Goverment, through thhe 
medium of its Small Business Administration, make loans under such 
circumstances ? 

But even then, wouldn’t he be expected to put up out of his own 
funds a substantial downpayment and could he or would he want to 
do so? 

And we wonder whether under the present critical appraisals of the 
Federal budget Congress will want to appropriate wht might have 
to amount to as much as a billion dollars to finance such a purchase 
plan. 

More likely, if the dealer continues at the station he will end up as 
an employee rather than as a lessee of a company—an employee of a 
large, statewide, well-financed chain operator. 

How would he be better off from the standpoint of the alleged evils 
which you seek to cure? And you would have reduced the number 
of small-business men. 

In these circumstances, the dealer who has succeeded in buying his 
own station would find his price competition at the retail level even 
more intense. 

The same thing would be true of dealers supplied by jobbers who are 
subject to this bill. 

To escape these unpleasant alternatives, the present dealer could, 
of course, withdraw from this sort of business. 

If either H. R. 426 or H. R. 428, the TBA divorcement bill, were 
adopted, it would be unlawful for producers who sell gasoline or 
petroleum products at wholesale for ultimate resale at retail to act 
as agent for or receive compensation from the sale of TBA. 

Now, how would the dealer fare under such a law? He would no 
longer obtain from his gasoline supplier such TBA services as credit, 
advertising, merchandising assistance, display facilities. 

Who then would supply this assistance? Would it be the numerous 
small TBA tailgate peddlers or rather would it not be the manufac- 
turers of those products? As to those items which may be most effi- 
ciently purveyed by the small wagon peddler, our existing dealer is 
already purchasing these items from them; however, even as to those 
items as well as for tires and batteries, he could no longer look at his 
present gasoline supplier to carry his customers’ credit unless he ex- 
pects to pay a 5-percent or 6-percent return for this service. 

Similarly, the present substantial investment in display and stock- 
ing facilities which he has come to expect from his gasoline supplier 
most likely would no longer be available. 

It is our opinion that at the present time dealers buy Firestone or 
Goodyear or Goodrich or other particular brands of products because 
they prefer those brands for a number of reasons. 

They will continue to purchase those same products even though 
Shell salesmen are no longer selling them. Therefore, in the majority 
of cases, we believe the ultimate picture will be exactly as it is today 
insofar as the products at stations are concerned. 
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The only practical change will be a shifting of the burden of provid- 
ing these facilities and services, which presently is borne by the gaso- 
line supplier on a marginal cost basis, to either the rubber company 
supplier or to the dealer on a full-cost basis, which will result in an 
economic waste. 

This, of course, will be reflected in higher prices to the customers. 

To the extent that this assistance and these facilities are not supplied 
by the TBA supplier, but must be financed by the dealers themselves, 
the added cost will, of course, be passed on to the customer. 

Hence, we have concluded that the balance of advantages and dis- 
advantages arising from these bills appears to be highly weighted on 
the side of the disadvantages to the dealers and to the public generally. 

Having thus examined the merits of proposed legislation on the 
subject of gasoline supplier-dealer working relationships let us now 
examine what I conceive to be a much more constructive and work- 
able approach. 

Since my last meeting with you in 1955, we in the Shell Oil Co. have 
spent countless hours with our management people to be certain that 
every policy which I outlined to you was fully understood and adhered 
to in the field. 

For instance, our regional sales vice presidents, our retail manager, 
our general attorney, and others have visited our marketing divisions 
and have had searching discussions with our local sales people on 
every phase of our relationships with the dealers who sell our products. 

I can tell you that a far greater consciousness of dealer relations 
now permeates our entire marketing organization. 

For years we have encouraged our dealers to come forward and tell 
us frankly of any grievances or causes for discontent which they 
may have. 

The normal channels for such complaints have been for the dealer to 
tell his salesman, the salesman his district manager, the district man- 
ager his division manager, and so on. 

Largely as a result of the activities of this subcommittee and its 
Senate counterpart, we felt that perhaps our normal channels were 
not a sufficient method for assuring that reports of dealer problems 
were being freely heard and acted upon. 

In order to counteract any omissions in this respect—if, indeed, 
there were omissions—we instituted a number of new activities in 
dealer-supplier communications which I would like briefly to outline 
to you because I feel they would interest this subcommittee and help 
it in its work. 

Beginning more than a year ago we initiated a series of continuing 
meetings with dealers, attended by our top-level sales administrative 
personnel. 

To these meetings a representative group of dealers in each of our 
marketing districts was invited. Our aim in extending invitations 
was to obtain a cross section and we accordingly invited dealers who 
lease their service stations from us, dealers who own their own sta- 
tions, dealers who operate outstandingly successful businesses, and 
dealers whose businesses are normal or below normal. 

We were careful to keep these groups small—approximately 15 deal- 
ers to a meeting, for it has been our experience that groups much 
larger than this tend to act as a damper on the free flow of con- 
versation. 
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Kach meeting was attended by a top-level member of our market- 
ing management, an individual of policymaking level from outside 
the area from which this particular group of dealers was drawn. 

Our three regional sales vice aaubitaain attended a very large num- 
ber of these meetings. Our local marketing management, the district 
or division or divisional sales manager, opens the meeting and explains 
its purpose. 

‘ollowing this initial statement of objectives, the local management 
withdrew from the meeting so that the dealers in attendance might 
have no hesitance in expressing themselves freely or airing any com- 
plaints they might have—for our main objective was that these meet- 
ing should serve as “gripe sessions” if the dealers cared to make them 
so. 

I think you gentlemen will be interested to know that the general 
areas of complaints disclosed by these meetings—for there were com- 
plaints, believe me—were rather removed from some of the areas of 
alleged complaints which your subcommittee has been investigating. 

The areas of these complaints covered advertising, handling of credit 
cards issued to individual motorists at the dealer’s request, mainten- 
ance of equipment, sales promotional and point-of-sale materials fur- 
nished the dealer, forms and procedures in use in our Shellubrication 
service, and many similar items. 

A great many dealers asked for more frequent calls by their sales- 
man. This was especially welcome news, for it revealed a lively ap- 
preciation by the dealer of the assistance he receives from the Shell 
salesman, and served to disprove charges that are sometimes made by 
the uninformed about salesmen “pressuring” dealers. 

The overwhelming majority of our dealers are good businessmen. 
We knew this already, or thought we did, but it was pleasant to have 
this belief confirmed by requests for such things as dealer-training 
centers, now operated during the day, to have special classes at night, 
so that the dealer would not be obliged to forego working his station 
during the profitable daytime hours. 

On the other hand, you will be interested to know that we heard 
no complaints from these dealers about the fact that their supplying 
oil company owns or leases service station real estate to them. 

There were questions about the amount of service station rentals and 
how rentals are determined; here frank, across-the-board discussions 
proved very productive. 

We heard no complaints about the fact that we sell gasoline direct to 
the dealer; in other words there was no call for divorcement. 

And—this one came somewhat as a surprise to us considering the 
amount of public discussion on the subject—Shell dealers were almost 
unanimous in their satisfaction with the company’s present policies in 
respect to recommending to them certain lines of tires, batteries and 
accessories. 

It was our observation that complaining dealers constituted a very 
small percentage of total dealers—5 percent or less—and I think you 
will agree that this percentage of discontented persons could be found 
in any business or in any field of endeavor. 


92285—57—pt. 1 23 
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I would like to repeat that these were representative groups of deal- 
ers—not a collection of “yes men’”—and their views therefore carried 
a great deal of weight with us. 

During 1956 alone, more than 1,200 Shell dealers (or about one- 
eighth of all the dealers to whom we sell gasoline directly) gave us 
their views through the medium of these meetings. 

We were so impressed by the value of this free exchange of opinion 
that we decided late last year to enlarge this effort by creating a 
permanent dealer-council arrangement. 

This new arrangement has been in effect since early this year. Un- 
der it, representative dealers from the local, or district, iauiie panels 
are selected to serve on a division dealer council, which will meet pe- 
riodically with the management of our marketing divisions for regu- 
lar discussions similar to the ones I have just outlined. 

We have 18 marketing divisions in the United States and Hawaii, 
so there will be 18 of these division dealer councils. These 18 divi- 
sion dealer groups will in turn send representativ es to top-level re- 
gional dealer councils to meet with our 3 regional marketing vice pres- 
idents and their staffs, located at San Francisco, Chicago, and New 
York. 

Already these councils are proving a fruitful source of useful sug- 
gestions for improvement and an excellent avenue for mutual under- 
standing. I have high hopes that these district, division, and regional 
dealer councils will prove of great mutual advantage in the years 
ahead. 

In closing, I would like to compliment you, Mr. Chairman, on the 
manner in which your inquiries have been conducted during the past 2 
years and to express my sincere belief that you have performed a valu- 
able service in directing attention to several areas of misunderstanding. 

This, along with other factors, has contributed to a greater progress 
in the elimination of sources of difficulty than any legislation could 
possibly provide. 

We would like to have our division managers appear before you 
during your field trip so that you could be assured that these policies 
T have described are being practiced at the local level. 

(The table is as follows :) 
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Schedule of most recent meetings of Shell dealer panels held at the district level 


Location 


Rensselaer, N. Y 


Syracuse, N. Y 
Utica, N. Y 
Burlington, Vt 
Atlanta, Ga 
Nashville, Tenn 
Columbia, 8. C 
Miami, Fla 
Tampa, Fla 
Jacksonville, Fla 
Baltimore, Md 
Richmond, Va 
Raleigh, N. C 
Charlotte, N.C 
Washington, D.C 
Boston, Mass 
Hartford, Conn 
Portland, Maine 
Providence, R. I 
Worcester, Mass 
Birmingham, Ala 
New Orleans, La 
Houston, Tex 
Memphis, Tenn 
Jackson, Miss 
Mount Vernon, N. Y 
Trenton, N. J 
Newark, N. J 
Brooklyn, N. Y 
Suffolk, Long 
N. Y. 


Nassau, Long Island, 


N 


N. Y. 
Green Bay, Wis 
Chicago, South, Ill 
Peoria, Ill 
Chicago, North, IIl- 
Chicago, Central, Ill 
Milwaukee, Wis---- 
Rockford, Ill 
Cleveland, Ohio 
Toledo, Ohio-_- 
Akron, Ohio 
Dayton, Ohio 
Ciueinnati, Uhio 
Columbus, Ohio 
Detroit, Mich 
Dearborn, Mich 


Island, 


Queens-M anhattan, 


| Feb. 26, 1957 


Num- 
ber of 
dealers 
present 


Date held 


Held between 
Nov. 20, and 
Dec. 14, 1956. 

_do.. ae 

do 

do 
Nov. 28, 1956 
Nov. 29, 1956 
Dec. 3, 1956 
Dec. 5, 1956 
Dec. 6, 1956 
Dee. 7, 1956 
Oct. 18, 1956 
Oct. 29, 1956 
Oct. 30, 1956 
Nov. 1, 1956 
Nov. 2, 1956 
Nov. 19, 1956 
Dec. 6, 1956 
Jan. 10, 1957 
Jan. 17, 1957 
Jan. 31, 1957 
Nov. 29, 1956 
Dec. 4, 1956 
Dec. 6, 1956_ - 


| Dee. 11, 1956 


Dee. 13, 1956 
Nov. 26, 1956 
Dec. 4, 1956 
Dec. 6, 1956 
Dec. 11, 1956 
Dec. 12, 1956 


Dec. 19, 1956 
Dec. 18, 1956 
Feb. 4, 1957 


Feb. 18, 1957 
Feb. 25, 1957 


G3) 


Mar. 5, 1957 
Mar. 11, 1957_- 
Mar. 12, 1957_- 
November 1956-_| 

do 

do 

_.do 

do 

do 
Oct. 31, 1956 
Nov. 13, 1956 


Location 


Grand Rapids, Mich 
Saginaw, Mich 
Indianapolis, Ind 
Evarsville, Ind 
Louisville, Ky 
Fort Wavne, Ind 
Twin Cities, Minn 
Duluth , Minn 
Des Moines, lowa 
settendorf, lowa 
Winona, Minn 
St. Louis, Mo 
Cape Girardeau, Mo 
Deeatur, Il 
Columbia, Mo 
Wood River, Tl 
Los Angeles, Calif 
Santa Monica, Calif 
Pasadena, Calif 
Wilmington, Calif 
San Diego, Calif 
Phoenix, Ariz 
Los Angeles, Calif 
San Francisco, Calif 
Reno, Nev 
Sacramento, Calif 
Stockton, Calif 
Fresno, Calif 
Sacramento, Calif 
Tillamook, Oreg 
Albany, Oreg 
Salem, Oreg 
Bend, Oreg 
MeMinnville, Oreg 
Salem, Oreg 
Vancouver, Wash 
Hillsboro, Oreg 
The Dalles, Oreg 
Longview, Wash 
Portland, Oreg 
Seaside, Oreg 
Spokane, Wash 
Newport, Wash 
Marvsville, Wash_- 


| Seattle, Wash_ 
Tacoma, Wash. 
| Seattle, Wash 


Aberdeen, Wash 


|| Bremerton, Wash 


Total 


Num- 
| ber of 
| dealers 
| present 
| 


} 


Nov. 19, 1956.___| ip 
Nov. 20, 1956 16 
Nov. 27, 1956____| 14 


Date held 


| Jan. 17, 1957 12 


Jan. 28, 1957 | il 
Feb. 14, 1957_ .__} 14 
Oct. 18, 1956 | 10 
Nov. 1, 1956 10 
Nov. 6, 1956 i 10 
Nov. 8, 1956 } 12 
Nov. 956 14 
Nov. 26 56 13 


| Dee 12 
| Jan. 16, 1957 16 
| Jan. 17, 1957 ~ 


Jan. 23, 1957 9 
Dec. 6, 1956 14 
Jan. 8, 1957 | 12 


| Jan. 10, 1957 tl 


Jan. 16, 1957 13 
Jan. 24, 1957 
Jan. 28, 1957 | 11 


| Feb. 12, 1957 12 
| Oct. 26, 1956 9 


May 18, 1956 

May 22, 1956 L: 

May 23, 1956__.-| ] 
1 


May 24, 1956 


Nov. 28, 1956. ___| 12 


| Nov. 5, 1956 


Nov. 7, 1956 14 
Nov. 8, 1956 18 
Nov. 20, 1956 25 
Nov. 12, 1956 21 


| Nov. 13, 1956 


Nov. 27, 1956 
Nov. 28, 1956 j 21 


| Nov. 29, 1956 12 


Dee. 5, 1956 | 15 
Dee. 13, 1956 | 


| Dee. 18, 1956___ 13 


July 2, 1956 s 


| Sept. 17, 1956 | 6 


Oct. 10, 1956___- 22 
Oct. 17, 1956.._.| 18 
Oct. 18, 1956.___- il 
Oct. 10, 1956 


| Oct. 23, 1956-___-- 
| Nov. 1, 1956___-. 12 
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Exursrir II 


Table of division dealer councils held in accordance with statement of J. G. 
Jordan and as outlined in exhibit D attached to the statement of H. J. Under- 
wood in Chicago on Apr. 30, 1957 





Num- | Num- 


Location Date held | ber of Location Date held ber of 

| dealers dealers 

i present | | present 
a ies Ni a ees ee 
Albany ...| Apr. 23-24, 1957...... | ll Minneapolis_....-| May 7-9, 1957 15 
New Orleans._.__|.....do. _ _.- ae 15 || New York. ..-- Apr. 30-May 1, 1957 | 21 
Atlanta. - : Mids Svs. chad be 18 || Portland....__...| Apr. 17-19, 1957_...... | 12 
Cleveland -- Ss oe cee BE 18 || Sacramento _.....| Apr. 23-25, 1957_- 12 
Detroit : Mar. 28, 1957. _______- 16 || St. Louis...._....; Apr. oA 1957 15 
Baltimore......_.| Apr. 9-10, 1957__._---- 15 || San ER. «4 Apr. 29-30, 1957... 16 
Boston....___-___| Apr. 3-4, 1957. --_-- 15 || Seattle. ..... =. | May 1, 1987. -_- 9 
Chicago. .....-.-. ee Oe B65 wes: 21 | —— 
Indianapolis......| Apr. 29-30, NON cud 18 | DEE atehtnrpaksldeds as wat 267 
Los Angeles. .-___- Apr. 23-24, 1957. .....- 20 |} 


Exursit III 


Regional councils 








Number 

Date | of dealers 

| attending 

East coast (held in Warwick Hotel, New York, N. Y.)_.---- -.-| May 7-8, 1957. 18 

Midwest (held in Pearson Hotel, Chicago, Ill.) -__- | May 14-15, 1957 17 
West coast (to be held in Cl'ft Hotel, San Francisco, Calif.) May 21-22, 1057 i cwsten an 


Mr. Jorpan. On the legislation, if I may just summarize it, hearing 
much of the discussion that has taken place here. I would like to urge 
that H. R. 432, I believe it is, that was discussed here this morning, 
if dealers feel that will give them some relief, I would urge that that 
bill be acted on promptly. 

I don’t think there is anyone who disagrees with the principle of it. 
I think it is one that was really intended to be covered in the original 
laws which were drawn, and we see nothing bothersome about it, and 
we would welcome it if the dealers think it would help them to give 
them the privilege of doing that. 

But I would like to caution that I hope they do not consider the fact 
that the legislation might pass, that it automatically provides them 
with the recovery of their finances in trying cases. I understand it is 
only if they win the case, and I think it might be well if some of these 
were brought which they feel are so bad, so that we all might have 
better ) rardsticks and guideposts to determine what is good and fair 
practice and what is good conduct. 

As far as the other bills are concerned, I think that Mr. Hansen 
almost summed up identically the position we have expressed on the 
bill, and we are therefore opposed to the other four. 

Mr. Chairman, the only thing which I would like to mention which 
I have not covered, to give you an idea of what we mean by a better 
line of communication, following your hearings a couple of years ago, 
I think you emphasized and pointed up to many of us in the industry 
the need for trying to develop better means of communication as be- 
tween our dealers and our own organization, and I think that vou will 
find that most suppliers have taken very active steps in the direction 
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of improving their lines of communication, because many of the diffi- 
culties that we hear discussed at these types of hearings are mostly 
in the realm of either misunderstanding or a lack of information or, 
if there is a real selfish aim involved, then that, too, probably rears 
its ugly head. 

It is our experience that following these close dealer panels which 
we have been holding, that we needed that. So we have established in 
effect a dealer council, which is a group of dealers on a district basis 
from local management levels formed into, in effect, so-called division 
councils, and they meet periodically at whatever times the dealers 
wish to, to discuss with our management any and all phases of activi- 
ties involving dealers. 

And then, from our so-called division associations, which are not 
really State councils, we have regional councils within three geograph- 
ical are as, the west coast, Middle West, and the eastern seaboard. 

Mr. SHerHan. May I ask a question at this point? Who selects 
these des alers ¢ 

Mr. Jorpan. At the moment, there is no so-called voting mechanism 
set up. Our district manager, who is working with these dealers, 
recommends in effect to our division management 3 dealers of different 
types, actually 4, because we have an alternate. He recommends one 
of these independently owned dealers, the man who owns his own 
property, just has a dealer contract with us. He recommends dealers 
in the category of those who lease stations from us, of the so-called 
bigger group. And then, the representatives of the so-called middle 

group of that type of station, and with considerable information on 
those people and their backgrounds, and how long they have been in 
the business. 

Then the division management in effect looks over that group and 
sets them up on a rotating basis, so that we never have or do not expect 
to have the same dealer council. We have asked them to try to be fair 
in their judgment in selecting these people, so that we do not get the 
so-called company man who is sometimes referred to, but they get the 
recalcitrant boy who is a good dealer. We like to hear his views. 

I think thus far, from what I have seen of them—they have only 
been in operation a few months—they are getting some very fine ex- 
pressions and views. 

[ would think after we get that going and get it in operation for a 
period of time, that we are going to find that we will have much better 
views from our overall des alers. "Bo we have established that as another 
vehicle for getting this. 

I would like to also say that in connection with your bill, sir, we 
have suggested to our division management in these cities where you 
have your hearings scheduled that we hold a meeting of all of our 
dealers in those markets, that we invite in the dealer association repre- 
sentation, its president or its secretary, whomever they wish to send, 
to have them present their points of view specifically regarding these 
pieces of legislation; and, through questions and answers, likewise 
present ours. 

And then leave ballots, without identification, so every dealer will 
have a chance to ballot whether he is for or against, and deposit it. 

We hope to count those before they leave, and to give them the 
results. Win, lose, or draw, we think that the dealers should know 
more about it. 
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In our experience with these dealer panels, we found that they had 
very little information on anything dealing with the things that would 
affect them; and we hope to have those held before you get there with 
your hearings so you will at least have an expression of whatever num- 
ber of dealers are involved. 

Mr. Roosrvettr. Mr. Jordan, we certainly appreciate your statement, 
and we are going to give it a great deal of study, because we feel that 
it is a most important statement, that you have given us many things 
to think about. 

I would like to say that because of the lack of time now, unquestion- 
ably there will be many questions which will come to ‘mind as we 
study it further, and that we would like probably to ask you to come 
back sometime later on so we may discuss specifically the testimony you 
have given before us today. 

Mr. Jorpan. I will be glad to. 

Mr. Roosrverr. I know that I have a number of questions. 

For instance, one of the things which I am sure bothers this com- 
mittee is the lag of time in which an individual who makes a complaint, 
let. us say, to the Federal Trade Commission, can get any results on his 
complaint, whether it is a justified one or not. 

As I think I said to the industry people some time ago, we are turn- 
ing over in our minds suggestions, and we are very happy to see the 
development which you have made on your dealer relationships, to 
perhaps help you improve that situation. 

We feel that we have certain other industries where there may be 
precedents where perhaps we can draw those to your attention, where 
if these were adopted and put to use, much of the complaints (1) would 
perhaps be taken care of and never initially be made; and (2) the lag 
of time which is involved and the expense which is involved, not only 
to the individual concerned, but also takes up the expense of the Gov- 
ernment, as was well brought out yesterday by Mr. Gywnne and others, 
that if we can contribute to cutting down that expense, cutting down 
the number of attorneys they have to have in this field, so they can 
really concentrate on the overall big picture and not on the small- 
business angle of it, I think we will have done a great service, and we 
would like to have your cooperation in that, and would like to have 
you come back at some future time. 

Mr. Jorpan. I will be very glad to. 

And I would like to say, Congressman, we are very much interested 
in accomplishing the same thing, because I can assure you it takes a lot 
of our time, too. 

Mr. Roosrverr. I believe it does. 

Mr. Steed / 

Mr. Steep. One question, that you may not be in a position to com- 
ment on now. 

We know that during the next 10 years, there is going to be a rather 
severe impact in many places on the gasoline- distribution industry by 
virtue of the highway development program, and I am sure that situ- 
ations will arise many times where a dealer now doing all right will 
suddenly find himself in an uneconomic situation because of the con- 
version of traffic onto these superhighways 

I am assuming, of course, that your company, like the others, in 
studying this new highway program will want your share of the out- 
lets on any new roads which are built. 
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Are you going to have any policy about whom you select to run your 
new stations on the new highways which will be of any benefit to those 
dealers who may be hurt by the diversion of the traffic ? 

Mr. Jorpan. I think, Mr. Steed, that our basic philosophy is aimed 
at the dealer, and that anything w hich would develop on the highway, 
I think we would like to be in position to say that for the long pull 
we think the dealer should have the benefit of the operation. 

I think he also should have the benefit of the opportunity, and again 
along the lines of the small-business man, of acquiring stations along 
the highw: ay, and I am happy to see that i in the final adoption of the 
highway bill, there is a provision to provide for competitive facilities 
along highways, and not State- or Government-owned facilities, which 
in the main excludes the opportunity for the jobber or the dealer to get 
the benefit of the so-called highway stations on the new Federal high- 
ways. 

I hope that that provision will be closely followed in the States and 
throughout the country, and thereby permit the opportunity for not 
only adequate numbers of stations to serve the public, but also reason- 
able competition among those stations, and also competition at all 
levels. 

Mr. Sreep. I am assuming, of course, that with a new station cost- 
ing around $100,000, your company will insist that it have its share 
of the outlets as a matter of self-defense. 

Mr. Jorpan. Providing we can make money on them. 

Mr. Sreep. That you would not expect to have private capital pro- 
vide you all the outlets you would need. Therefore, you would be 
forced to go into it yourself; and that when you do that, you are in the 
position of needing a new dealer. 

[ was just wondering if, in selecting your new dealer, if the old 
dealer who is going to be left off on the side some place—— 

Mr. Jorpan. Actu: illy, that has been developing in some States, you 
know, that proceeded a little bit ahead of the Federal program, which 
have developed some of their so-called limited-access highways with- 
out toll roads, the limited-access highway system, and many dealers 
have in effect already been reloc: ated, if not in their own station, in 
stations which have been provided which they have leased. 

I know of a number of instances personally where that has already 
happened. 

Mr. Streep. The reason I bring that question up, I am just sure that 
as the years go by, there is going to be a great deal of that dislocation 
problem coming up. 

Mr. Jorpan. There is no question about it. It is bound, as the years 
go along, to bring about a considerable dislocation, and I think not 
only a dislocation of men in their place of business, but it is going 
to bring about another financial burden. 

Mr. Sreep. One other question you may not be in a position to an- 
swer, but I sometimes bring this up in the hope it will keep us in a 
better perspective, and th: at is that we keep talking about the gallon 
of gasoline. 

Of course, the size of a gallon does not change, but what is inside 
the gallon does. Are you in a position to tell us, to give us any in- 
formation about the change in the quality of a gallon of gasoline, say, 
that sold in 1940, as against a gallon sold today ? 
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Mr. Jorpan. I mentioned here in my statement, just taking 1950, 
not going back to 1940, between 1950 and the present time, the quality 
of the house brand gasoline, so-called, today is practically the equiva- 
lent of that which was sold in premium only in 1950; and today’s 
price is actually only 0.4 cent different than the premium was in 1950, 
with the so-called inflationary period that we have had since then. 

Mr. Sreep. The Bureau of Labor Statistics, when they compile the 
Consumer’s Price Index, have set up a very complicated system of 
following quality so that the comparison of price from a prior year 
to now is more realistic; and I think if we forget that quality also has 
to be figured into the comparison of prices of a few years ago and now 
on gasoline, we get an unrealistic picture. 

I just wanted to have in the record here again a reiteration of the 
fact that gasoline qualities have improved. 

Mr. Jorpan. I couldn’t quite think, at the moment, of the formula 
by which that would be done, but I agree with you. 

Mr. Sreep. I do not think it would be necessary for us to go into 
that, but I think we ought to keep in mind that there has been a change 
in quality, so we do not fall into the trap of assuming that a gallon 
of ge asoline has alw: ays been the same thing. 

That is all I have. 

Mr. Roosrvetr. Mr. Sheehan ¢ 

Mr. SHeenan. Mr. Jordan, in the interests of conserving time, I 
just have a couple of questions with reference to the testimony you 
gave verbally, rather than on the whole statement. 

First of all, I know it comes not quite as a surprise to me, but I 
think all of the members of the committee should bear in mind when 
we are talking of commission stations, apparently there are two dif- 
ferent types of commission stations. 

Mr. Jorpan. Right. 

Mr. Sueenan. The commission station you are talking about, where- 
in, practically in lieu of a salary, you pay the operator a certain per- 
cent per gallon on what he sells, is one type. Then we heard of the 
commission-type station the other gentlemen were talking about today, 
when it is just a price differential given to any particular operator 
inanarea. Is that right? 

Mr. Jorpan. We think there is that difference; yes. 

Mr. Sueruan. I can see there is a great difference; there is no 
question about that. 

Now, in reference to your own commission stations, are you familiar 
with the various policies that you have on tank-wagon prices so that 
you can answer questions on that ‘ 

Mr. Jorpan. On the policies, yes; I know what our policies are. 
But if you are relating it to a specific tank-wagon price in a specific 
town, I may be lost. 

Mr. SureHan. My question, then, would be general. Let us put it 
this way: For instance, in an area where you have your own oper- 
ation, which I believe you do in Chicago—is that right? 

Mr. Jorpan. Right. 

Mr. Sueenan. You have commission stations, and you allow the 
operator 415 cents a gallon ¢ 

Mr. Jorpan. No, we do not allow him 414. We have no commissions 
that high, I might say. 

Mr. SHEEHAN. Let’s take whatever figure- 
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Mr. Jorvan. Prevailing in Chicago is about 314. 

Mr. Sueenan. Let’s say 314; right. Therefore, if your own sta- 
tion in Chicago has a posted price of 3314 cents a gallon, you give 
that operator a 314-cent margin to work on. 

On what margin would you sell the same gasoline to an independent 
station, who owns his own property but sells Shell gas? 

Suppose he is selling gas at 3314 cents, the same price as your own 
station. 

Mr. Jorpan. [ happen to know what the tank-wagon price at 
Chicago is. It is 17.3 cents. I think that is another thing we should 
get out of our minds on this pricing. Always take the tax out, because 
no one except the governmental agencies of some kind makes money 
on that, so let’ s reduce it down to the price ex the tax. 

Mr. Surenan. Except, unfortunately, all of the members of our 
committee here are used to talking in terms of with the tax on. 

Mr. Jorpan. I don’t know what the price is with the tax on. It is 
17.5, and I think the dealer in Chicago today is selling at something 
around 23.6. 

Mr. SuHeeHan. 17.3, and he is selling at 23 ¢ 

Mr. Jorpan. Plus the tax, whatever the tax may be. It is 3 cents 
Federal, and the other is 4 or 5 cents. 

Mr. Suernan. In other words, he is making 6.39 per gallon. 

Mr. Jorpan. Roughly, and he has to pay an occupational tax which 
amounts to 0.2 cent, or something like that. 

Mr. Sueenan. In other w ords, then, you are selling to the independ- 
ent gasoline station operator at a lesser price than you sell to your 
own, for the simple reason that actually rent and other things come 
out of your own. 

In other words, it would appear to me that, offhand, you are not 
discriminating in favor of your own station. 

Mr. Jorpan. As a matter of fact, in that group of stations, they 
would generally be better off to go on a dealer basis, financially to 
the de aler, than they would under a commission. 

We have purposely tried to keep it that low to encourage them to 
go on a dealer basis, so it is not done with the idea of providing some 
additional concession or subsidy. 

Mr. Sueenan. Naturally, that is what we are interested in, because 
the testimony of some of the people who have talked to us here has 
been that there has been discrimination, and natur ally that is what 
we are trying to find out. 

I might say, I was quite interested in your observation wherein you 
stated that as a result of the hearings here, your company did go onto 
a longer lease basis, but relatively few members took advant: ige of that 
longer lease. Did 1 understand that rightly? 

Mr. Jorpan. Correct. 

Mr. SHeeHAn. Because some of the conclusions we were arriving 
at here, that with the longer leases there would be a lot less complaints, 
perhaps that is not so. 

Mr. Roosevett. Mr. Jordan, in fairness, though, is it not also true 
that perhaps some of that is due to, as you mentioned before, the lack 
of knowledge of the dealer of what is some times available to him ? 

Mr. Jorpan. I think that is true. But I think, on the other hand, 
the dealer who, in effect, qualifies for the long-term lease, I mean the 
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good dealer, he says, “I have been here for 15 years, and I’ve been 
here on the same 1-year lease. Why should I take a longer lease?” 

That really is a sincere answer that many of them give you. They 
don’t want to be tied up for 5 years, some of them. 

Mr. Sueenan. Is it not true that under the present conditions pre- 
vailing for, let’s say, the last 5 or 6 years, any filling station operator 
who is competent and a good man could pretty near go any place he 
wants and pick up a station from any of the majors? 

Mr. Jorpan. Undoubtedly. 

Mr. SuHeenan. So, therefore, you all like to get as many good opera- 
tors as you can. 

Mr. Jorpan. That is the fellow I would like to have on that long- 
term lease, and have him recognize it. 

Mr. Sueenan. But he is not interested in that long-term lease, be- 
cause he knows he can go any other place; is that right ? 

Mr. Jorpan. Yes. You don’t sue a dealer when he walks out. 

Mr. Sueewan. That is all. 

Mr. Brown. Mr. Jordan, I have read every word of your testimony 
2or3times. It isa very excellent presentation. 

I think one of the goods which can come out of this committee is 
for the major oil companies each to do a reappraisal of some of their 
own activities and policies, and if I appear to be a little bit the devil’s 
disciple, it is just to encourage that reappraisal. 

You pointed out, and very well, the differences in the sales activity 
pattern in petroleum products and most other types of businesses. 
One of the most evident, to me at least, is extensive integration in the 
general pattern of the industry. 

Many other types of businesses recognize the advantages of integra- 
tion, owning and controlling their distribution outlets, but they do not 
go into it because, to them at least, the disadvantages outweigh the 
advantages. The disadvantages among them are the tremendous 
capital involved, the often uneconomic costs of extending production 
employee wage scales and benefits to retail setups, and so forth. 

From a dollars and cents standpoint, Mr. Jordan, does the Shell Oil 
Co. prefer to distribute at the wholesale level through the direct opera- 
tion method, or the independent jobber ? 

Mr. Jorpan. I would say, answering your quest*on specifically “Ve” 
or “No.” the answer is “Yes,” both. 

Mr. Brown. Which is more economical to Shell Oil Co. ? 

Mr. Jorpan. A jobber operation is not purely a matter of bare com- 
mission. 

Mr. Brown. If it were, I mean from the cost analyses that you have 
done. 

Mr. Jorpan. If you were looking at each jobber operation on a 
purely bare commission basis, it would be difficult in most areas to 
justify all jobber operations. But there are advantages to a jobber 
operation, that the so-called bare cost becomes outweighed, the extra 
cost is outweighed by the advantages of a jobber. A jobber operation, 
we think, is in effect the Shell representation in the area that he covers. 
That man is in business, and will stay there. That has been our history. 

Our turnover in jobbers is nil, and they have got the freedom to go 
asthe dealer has. He is there for, in effect, a life span; and the smaller 
the community, the greater becomes the individual personality and the 
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value of that personality to a business enterprise. The larger becomes 
a community, the less attractive is the personality factor, because it be- 
comes a matter then of cold tur key and commission and business rela- 
t ionships. 

The larger markets generally present the difficult area for a jobber. 
The financial demands in marketing in a large metropolitan area are 
so great that few jobbers would ever be able to meet that demand in 
any form, because you really take on tremendous obligations. 

And with the personal side, the personality side, and all the things 
that it can contribute, those areas outweigh the direct operation, in our 
opinion. Now, there are other companies which will today agree with 
that philosophy, and I am glad to see that we do have today agreements 
of philosophies in this business. It makes good horseraces at times, and 
good competition. 

Mr. Brown. Excuse me, Mr. Jordan. You say that you do not com- 
pete with independent jobbers in any area. 

Mr. Jorpan. Right. 

Mr. Brown. But if you did, from a dollars and cents standpoint 
would your costs be lower than theirs? 

Mr. Jorpan. First, it is a theoretical question, because we just feel 
so soundly that it is not in the good interests of the company or the 
jobber, but if you would look at it on, say, a strictly economic basis, 
there would be areas which it would favor, just bare economics now, 
not weighing any other factor, there would be areas that it would be 
to the interest of the company to go to direct ope! ration. 

Mr. Brown. From the standpoint of perpetuity of the company’s 
interests, and so forth, and protecting the safety factor of assuring dis- 
tribution, there is an obvious advantage, of course, to the direct opera- 
tion, is there not ? 

Mr. Jorpan. That obvious advantage, when you talk only of per- 
petuation, yes. 

Mr. Brown. I ask the same question, from your cost analyses, 
dollars-and-cents standpoint, which is the more economical for the 
Shell Oil Co., to distribute at the retail level through the company- 
owned stations, or the independent dealers? 

Mr. Jorpan. Again, I think it is not a question that you could an- 
swer, in a general way, I mean, and say that it applies to everything. 
There are instances, and I think there are some companies which feel 
this way, that they operate their stations because they say they can 
operate them cheaper than they can be oper ated by a dealer. 

I assume that they are correct in that. But we have, again, felt that 
in principle, for the long pull, the dealer can give us, on the long pull, 
a better operation. Because, again, you are getting down toa ‘dealer 
versus the company operation where that personality begins to out- 
weigh by far, what there might be in the so-called economic ad- 
vantage. 

Mr. Brown. All right. In the last 5 years, Mr. Jordan, has Shell 
Oil Co. expanded or contracted its company-owned stations, In num- 
ber ? 

Mr. Jorpan. I mentioned that in 5 years, since 1955, specificially, at 
that time, when I think I was before the committee, I believe it was 
971, as I reeall, of these “C” stations. And I think from the report 
which is attached to our statement there, it is now 1,188; and in 1955, 
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I think we had 6 direct company-operated units, and I believe it 
shows we have 12 at this time. 

Mr. Brown. Are these company-owned stations owned by the Shell’ 
Oil Co., or by a separate or subsidiary corporation ? 

Mr. Jorpan. We have no separate subsidiary corporation that owns 
our properties. I mentioned we have about, and I may be off a few, 
but approximately 1,300 of the total of roughly 5,000, a little over 
5,000 stations, are owned in fee by us. And therefor e, of course, the 
improvements are owned by us. 

There are a number of the balance of, say, some 3,700, some of 
which—and I would have to guess in the order of possibly a thousand— 
where we lease the ground and build the improvements. 

The balance of them are, in effect, built and owned by third parties 
who lease to us on an investment basis. 

Mr. Brown. But as far as the controlling ownership of the inventory 
and the equipment, and so forth, your figures are what they show on 
this statement ¢ 

Mr. Jorpan. Yes. 

Mr. Brown. We had testimony yesterday—and here, Mr. Jordan, 
I am just getting at the usual disadvantages of integration to see if 
they apply to the oil industry—we had testimony yesterday that the 
Shell Oil Co. does not extend parent- company wages and benefits to 
the employees of its commission stations in the W ashington, D, C., 
area. 

Does the company extend them, or do they not? 

Mr. Jorpan. That is one of-the problems that has been concerning 
us with reference to this commission-station operation, bearing in mind 
that it initially started as more or less a temporary time during the 
wartime, actually, when it started, and it has been continued in the 
opening up of these new stations that we have put in each year. 

We have discussed that in our own shop many, many times, and they 
are not included because at the time our pension trust was established, 
it was prior to the time that we had any such thing as commission- 
operated service stations. 

Mr. Brown. So they do not participate ? 

Mr. Jorpan. They do not participate in our normal pension and 
benefit plans, for that reason. 

Mr. Brown. Do they participate in the general wage schedule? 

Mr. Jorpan. They do not partic ipate in the general w age schedule, 
because the employees of our commission stations are the employees 
of the managers of that station, and not the direct employees of us. 
He is responsible for them. He collects the social security and we kick 
in the balance of it. But they are not so-called directly employed 
by us. 

Mr. Brown. Do you feel that, regardless of the legal interpretation, 
an employee working for a company-owned station is in fact a member 
of the Shell Oil family ? 

Mr. Jorpan. Those who work on a salary basis, yes, completely. 
As I say, that is one of the problems that has concerned us on these 
commission stations, and one of the deliberations that we are giving 
as to the justification and the desirability of continuing it. 

Mr. Brown. Would you say that if the company had to extend the 
regular employee benefits and all, and the regular methods of doing 
business, which are always more expensive for big business than they 
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ure for the smal] business in a lot of instances, such as printing and 
things of that kind 

Mr. Jorpan. And I would say in adherence to regulations. 

Mr. Brown. That is right, adherence to regulations. Do you think 
that if you had to apply that throughout the company-owned stations, 
that it would cost more to operate those stations than it costs at 
present ? 

Mr. Jorpan. I would say “Yes,” without having figured them ; just 
as a general statement, I think I would say, “Yes.” 

Mr. Brown. In that event, would you think it would call for re- 
appraisal on the part of the Shell Oil Co. as to the relative advantages 
of owning company-owned stations? 

Mr. Jorpan. It isn’t a question of whether that would call for it. 
I have already said we are now reappraising it. Whether that be- 
comes a fact or not, because of this question and many others that tie 
into it, essentially I want to emphasize again that we believe in the 
dealer operation, not a company operation. 

Mr. Brown. Mr. Jordan, may I direct your attention to the chart 
which was submitted yesterday, which shows that since 1940, the tank- 
wagon price of gasoline has gone up approximately 61 percent there. 
Has that been the experience of the Shell Oil Co., roughly that ? 

Mr. Jorpan. I think that the industry figures, if you had them 
available, would indicate about something in that range, about what 
the price of gasoline has gone up at the tank-wagon level. I might 
likewise say, I think the price of crude oil has gone from around 
$1 a barrel to around $3. 

Mr. Brown. Also, in addition to the price of crude oil, there have 
been other costs which have gone up, have there not, such as general 
administrative expenses and the cost of advertising, and all other 
factors in doing business ? 

Mr. Jorpan. I would make this as a statement: that I doubt very 
much if the increase that you see there in the order of the so-called 
60 percent, if that increase reflects any great increase over and above 
the cost of raw material, and any of the other factors which you men- 
tion, because there has been the constant desire and push by every 
supplier of gasoline, again dictated by toughness of competition, to 
maintain a constant comparatively low price vis-a-vis eee 
which has been brought about by the ability to increase efficiencies 
of distribution. 

My guess would be that since 1950, up to the date mentioned there 
in 1956, that if a complete analysis could be made, you would find in 
many respects the things that went into the costs of 1940 on a unit 
basis, where you get to a gallon, such as you are talking about here, 
would actually be less in 1956 than they were in 1940, in the face of 
those other items that you mentioned; that there would not be a re- 
flection of actually the complete increase of the raw material from 
which the product was made. 

Therefore, efficiencies had to come in other respects. 

Mr. Roosevett. The Chair will have to interrupt fora moment, It 
is 20 minutes to 1, and unfortunately Mr. Hosmer still has not ques- 
tioned, and the counsel. As I said earlier, we would like to explore 
this much more with you, but we just do not have time at the present 
time to do it. 
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So I am going to ask, Mr. Brown, if you have any more questions 
you wish to put to him, would you try to put them in writing, and 
we will get them back in writing. 

Mr, Jordan, we have informally been discussing this here. We very 
definitely do want you to come back. There are a good many things 
we want to discuss with you, perhaps in executive session to make it 
informal, prior to making it a formal session. 

Mr. Jorpan. I will be very glad to, sir. 

Mr. Roosrvett. Mr. Hosmer? 

Mr. Hosmer. I just have one minor question about the divorcement 
proposition. 

If the divorcement law were passed and all these stations were 
separated from the company, would there not be still opportunity left 
for the companies to make differentials in their wholesale prices, both 
to jobbers and stations, to take account of some of these price wars 
which go on, and allow their purchasers to meet competition ? 

Mr. Jorpan. I think that any such thing as a divorcement bill, on 
the complete divorcement now, not the function of divorcement but 
even under the function of divorcement, it could happen that there 
would be a stimulation for an increase in cutrate chains. 

Mr. Roosevext. Mr. Nellis? 

Mr. Neus. Mr. Jordan, on the question of financing, do you make 
it a policy to investigate the eallahalite of equity or working capital 
to your dealers from private or Government sources other than your- 
selves? 

Mr. Jorpan. Youare talking now in terms of equity financing ? 

Mr. Nexus. Yes. 

Mr. Jorpan. Not of operating capital financing ? 

Mr. Neuuis. No, sir. 

Mr. Jorpan. Equity financing. We have not ourselves made direct 
inquiries, to my knowledge, regarding equity financing by govern- 
mental agencies for dealers, of our dealers. 

Mr. Neus. Or by private lending institutions. 

Mr. Jorpan. You mean from banks, and such as that ? 

Mr. Newuis. Yes. 

Mr. Jorpan. I think, yes, we have, on banks. 

Mr. Neuwuis. From your experience in recent years, do you find that 
it is possible for dealers who want to purchase their own stations, 
to obtain equity capital from private lending institutions ? 

Mr. Jorpan. It has been in those cases where it is done primarily 
with the aid of the supplying company, and in effect underwriting a 
base lease of some kind which becomes the basic security in addition 
to the so-called mortgage. 

Mr. Nexus. Without that aid, there is secarcely-——— 

Mr. Jorpan. I think it would be very difficult. 

Mr. Neuuts. Isn’t it one of the most troublesome areas in this field 
of distribution, the fact that the supplier in effect is the banking op- 
eration for the independent dealer ? 

Mr. Jorpan. Yousay one of the difficulties ? 

Mr. Neus. Yes. 

Mr. Jorpan. In what respect ? 

Mr. Nexus. Difficulties in the relationship between the dealers and 
the suppliers from whom they buy the merchandise. 

Mr. Jorpan. I would have to say no. 
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Mr. Nexus. Why ¢ 

Mr. Jorpan. I think that there has been an overexaggeration of the 
importance of relationships between dealers and suppliers on the basis 
of companies having equity in the properties leased to dealers. In 
fact, the only dealers that I think I have heard here in the last couple 
of days, outside of paid association representatives, the only two deal- 
ers I have heard here have both said that they were having very 
pleasant relations with their suppliers, and both, I believe, are Faure 
their stations from their suppliers. 

Mr. Nexus. I didn’t mean to imply by my question that there were 
large numbers of dealers who have that point of view, but the sub- 
committee does have information to the effect that the difficulties 
that arise from company ownership of equity in the stations in which 
they operate, stem from the fact that they cannot obtain equity capital 
from other private sources. 

I was wondering whether you would agree or disagree that that is 
one of the difficult areas. 

Mr. Jorpan. I wouldn’t agree that it is difficult. I think the con- 
tentions have been made at times in support of the difficulties, but 1 
don’t think it is representative of an overall fact. 

Mr. Neturs. Do you know of any other major industry offhand, 
Mr. Jordan, in which the manufacturers finance their distribution 
through independent dealers and distributors ? 

Mr. Jorpan. I know of no other industry that is even comparable 
to the oil industry in the respect that requires it to be done. 

Mr. Neuuts. I would like to ask one question about the service-station 
managers’ agreement. 

I note that paragraph 3 of that agreement which you execute with 
commission-station managers provides : 

That the manager shall have the right to purchase, from Shell or such other 
suppliers as the manager may choose, and sell at the station such other items 
of merchandise as Shell may approve. 

Does that mean that the Shell Oil Co. approves the purchase of 
TBA products ? 

Mr. Jorpan. It approves, with the dealer, the types of items to be 
supplied. We wouldn’t like to have one of those stations, a company 
operation, for example, in Reno, Nev., in the slot-machine business. 
Therefore, it approves the types of items, but not the source of the 
purchase. 

Mr. Netuts. It does not approve the brands? 

Mr. Jorpan. No. 

Mr. Neuuts. Or the types of items produced by any particular manu- 
facturer ¢ 

Mr. Jorpan. No. 

Mr. Neus. And that is not effected by any overriding commission 
agreement you may have with the TBA manufacturer ? 

Mr. Jorpan. No. 

Mr. Netuts. Is that correct ? 

Mr. Jorpan. That is correct. And I would like to correet-—— 

Mr. Roosrvetr. I will have to rule out this line of questioning. 

Mr. Jorpan. TBA, I think so. 

Mr. Roosrevett. This is something going through present litigation. 

Mr. Netuts. Mr. Chairman, I merely wanted to call to your atten- 
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tion and that of the subcommittee, the fact that the matter is in 
litigation and should not be inquired into, but a Supreme Court case 
on which I have the citation states clearly that the congressional com- 
mittees have the power to inquire so long as they do not thereby 
prejudice either side of the case. 

Mr. Roosrvett. The committee has taken the position, however, 
that they would prefer not to. We might have the power, but we prefer 
not to. 

Mr. Jorpan. I would prefer you not to. 

Mr. Ne tuts. I have one other question, Mr. Chairman, and that re- 
lates to Judge Hansen’s testimony, with which I believe you are famil- 
iar. Judge Hansen testified before this subcommittee that the placing 
of a dealer on a commission-agency basis narrows his normal margin 
of profit, and effectively fixes the retail price. 

He also testified that there is a large increase presently occurring 
in the number of commission stations which major oil companies have 
put into operation in recent years. 

Do you agree with both of those statements ? 

Mr. Jorpan. If you are talking in terms of the consignment types 
of commission, I think it would be true. If you are talking in terms 
of the so-called legitimate, if you want to call it that, commission 
station, I question whether it is. 

Mr. Roosrvert. Mr. Jordan, if I may say so, you do not have any 
figures on the increase in consignment stations. So far as your com- 
pany is concerned, you do not have any consignment stations. 

In overall proportion, have your number of commission stations in- 
creased in the total number that you have of both ? 

Mr. Jorpan. About a little over 200, based upon this turnover factor 
that I mentioned to you. 

Mr. Roosrvett. Percentagewise ? 

Mr. Jorpan. Because there have been more new ones opened, that 
is the reason. 

Mr. Nexus. You said in the Washington area you have 10 new com- 
mission stations within the last 3 to 6 months; is that right? 

Mr. Jorpan. I think I said 3 months to a year. 

Mr. Neus. Three months to a year. 

Mr. Jorpan. Those are all new stations opened under that principle. 

Mr. Rooseve.t. The committee wishes to thank you, Mr. Jordan, 
very much for your help; and, as I said, we will look forward to seeing 
you in the future. 

Mr. Jorpan. I thank you, sir. 

Mr. Roosrvett. The committee would also like to say that it still 
has two witnesses to be heard. By agreement with the minority mem- 
bers, it may be that there will only be the chairman present this after- 
noon, but at 2 o’clock we will reconvene to hear the representatives of 
the Esso Co. and Mr. Famariss, who is an independent refiner from 
New Mexico. 

The committee also at this time, without objection and by agreement, 
will insert at the conclusion of Mr. Ward’s and Mr. Heiser’s testimony, 
the Sun Oil Co. commission agreement as part of the record. 

(The document referred to will be found at the conclusion of the 
testimony of Mr. Ward and Mr. Heiser. ) 

Mr. Roosrve.t. The committee will adjourn until 2 o’clock. 
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(Whereupon, at 12: 45 p. m., the subcommittee adjourned, to recon- 
vene at 2 p. m., of the same day. j 


AFTERNOON SESSION 


Mr. Roosrvetr. The committee will please be in order. 

The committee at this time will receive a statement from Mr. Milton 
F. Allen. Mr, Allen, are you present? Will you come forward, please ? 
Will you raise your right hand, please ? 

Mr. ALLEN. Since I am a son for which Christ died, and the word 
of God tells the Christian not to take an oath, I am not allowed to 
swear at all. However, if you will, I would like to be allowed to say 
that I will tell the truth. 

Mr. Roosreverr. Yes: if you will make such a statement: to the 
reporter. 


STATEMENT OF MILTON F. ALLEN, EXECUTIVE SECRETARY, 
GEORGIA ASSOCIATION OF PETROLEUM RETAILERS, INC. 


Mr. ALLEN. Yes; I will tell the truth. 

Mr. Roosrverr. Mr. Allen, you have submitted to the committee a 
statement which will be inserted in the record at this point, subject 
to your assurance te the committee in view of your statement that this 
is the whole truth and nothing but the truth, so far as you know it. 

Mr. ALLEN. Yes, that isr ight. 

(The statement and material referred to is as follows:) 


STATEMENT OF Mitron F, ALLEN, EXECUTIVE SECRETARY, GEORGIA ASSOCIATION 
OF PETROLEUM RETAILERS, INC. 


Mr. Chairman and members of the committee, my name is Milton F, Allen, 
executive secretary of the Georgia Association of Petroleum Retailers, which 
is the largest affiliate of the National Congress of Petroleum Retailers, Inc., with 
3,600 paid up-to-date members. I have served in that capacity for 11 years after 
having served 4 years as a special agent of the Federal Bureau of Investigation. 

At the quarterly board of directors meeting of the Georgia Association of 
Petroleum Retailers, Inc., held in Macon, Ga., March 25, 1957, it was moved and 
passed that the GAPR go on record as supporting national legislation to get the 
major integrated oil companies out of the retail gasoline business and to divorce 
the majors from TBA sales through service stations. 

The above action was taken as a result of what the directors felt to be in- 
tolerably unfair competition by the suppliers toward their own lessee dealers 
through price-discrimination control plus continuing TBA pressure and manage- 
ment control. 

The unfair competition in gasoline takes two forms. One is price discrimina- 
tion which not only deprives retailers of normal margins but also operates to 
control prices. The other unfair method of competition in gasoline is the use 
of company operated or commission stations by supplying companies to com- 
pete with their own retailers at cut prices and to thus control their retailers’ 
prices and margins. 

To give a description of price discrimination practices by one company, I 
will read a letter which has been sent to various officials of the Texas Co. April 
4, 1957, a week ago yesterday by our association dealing with alleged price 
discrimination practices by that company and price control through such price 
discrimination practices. 


92285—57—pt. 1—_—-24 
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GEORGIA ASSOCIATION OF PETROLEUM RETAILERS, INC. 
551 East College Avenue, Decatur, Ga. 


J. W. Foley, president, the Texas Oil Co., 185 E. 42d Street, New York, N. Y. 
S. C. Bartlett, vice president, sales, the Texas Co., New York, N. Y. 

©, T. Fitts, zone manager, the Texas Co., Doraville, Ga. 

J. L. Sanders, Division Sales Manager, Atlanta, Ga. 

Dear Mr. Forey: It is reliably reported that the following Texas Co. leased 
stations in the Atlanta marketing area among possibly others are now or have 
been favored by seven-tenths of a cent per gallon off of tank-wagon price, buying 
Housebrand at 26.9 and Premium at 30.4, tank-wagon price: 


Station, address, and operator : 
Smith Bros., 1324 Northside Drive at 14th, L. C. Smith. 
Jesse Walton Texaco, 14th at State, Jesse Walton. 
Dixon’s, 1543 Chattahoochee Avenue, NW., R. L. Dixon. 


It is also reported that the following Texas Co. leased stations in the same 
marketing area are being discriminated against by having to pay 27.6 cents per 
gallon for Housebrand and 31.1 cents per gallon for Premium brand: 


Station, address, and operator : 
Piedmont Park, 1001 Piedmont Avenue, NE., George Lyman. 
William Russel Myers, 2239 Buford Highway, NE., W. R. Myers. 
Gaston’s, 3163 Peachtree Road NE., Bobby Gaston. 
Jesse Walton, 1892 Howell Mill Road NW., Jesse Walton. 
Davis, 3658 Roswell Road NW., Howard Davis. 
Killingsworth, 2830 Peachtree Road NE., A. G. Killingsworth. 
Ben Watkins, 3259 Roswell Road NW., Ben Watkins. 
Wood, 1539 Piedmont at Boulevard NE., G. D. Wood, Jr. 
Monroe, 815 Spring at 5th NW., Jim Monroe. 
Nichols, 1958 Piedmont Circle NE., John 8, Nichols. 


In addition, it is noted that two Texas commission-type stations, one on Ponce 
de Leon Avenue NE. at Ponce de Leon Place and the other on North Decatur 
Road NE, at Clairmont now or have had prominent price signs displayed reflect- 
ing the retail prices of favored dealers and obviously a means of controlling 
retail prices of all Texas dealers in this same trading area. 

Since the above discrimination apparently violates the presently accepted 
interpretation of the Robinson-Patman Act, we request in fairness to all your 
dealers that this off and on discrimination policy be discontinued immediately. 

Sincerely, 
MILTON F. ALLEN, 
Executive Secretary. 
October 15, 1956 
Shell C station (commission) 





Prices 

This station Dealer competitive 
“= dine anc eeee fai el el 

Regular Ethel Regular | Ethel 

G ai; Geasiir esti? ts Petty) Tigi aml ant aPriy treet thet 

. o on 
1. Warnock & Orr, 4015 Peachtree Rd. NE_.-- | 319} 34.9 i oe | oo 
2. R. Frank Jones, 3240 Roswell Rd. NW-- 31.9 | 34.9 | 33. 5 3.5 
3. M. T.. Strickland, 2935 Buford Highway es Ses al 31.9 | 34.9 | 33.2 | 35. 7 
4. Gloer’s (Bob), 2331 Peachtree Rd. NE_-_. ‘ val 31.9 | 34.9 | 33.5 | 36.0 
- ae i eee. ae ‘ os a | 31.6 | 34. 6 
5. Franklin’s, 4 Lane, Marietta, Ga_ J 5 31.6 34.6 K 33.5 36.0 

6. eae ‘ J | ae | 

7. Mason Plaza, 968 Ponce de Leon Ave. NE-- i | g19! 359 { =o ee 
8. Shell Service Station, 3188 Peachtree Rd. NW_.--- : 31.9 | 34.6 | 33. 5 | 35.9 
9. Bill Wilmot, Clairmont Rd., Decatur (no sign) | 31.9 | 34.9 33.5 36.0 
10. Avondale Plaza, Avondale Estates, Ga 31.6 34.9 33.5 35.9 
11. Peacock’s, 846 Memorial Dr. SE 30.6 | 33.6 { = ey = : 
12. Lee’s, Lee St. SW |} a6) soit 26] 4.9 


33.0 | 36. 5 


DISTRIBUTION PRACTICES IN THE PETROLEUM INDUSTRY 


Gulf (company-operated stations) 
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Price 
| This station | Competitive dealers 
| Regular Ethyl Regular Ethyl 
a 13. 3145 Peachtree Rd. NE- | 31.9 34.9 | 31.9 34.9 
> oes annel <i> — | 33.5 35. 9 
14. 2193 Peachtree Rd. NE 31.9 34.6 | 33.5 35.9 
15. 1003 Peachtree Rd. NB_---- 31.9 34.9 33. 5 36. 2 
16. 2320 Buford Highway NE. .__........-......------ 31.9 34.9 33.5 36.5 
17. 1841 Piedmont Rd. NE-.---- : 31.9 34.9 | 33 | 36.2 
18. 1023 North Highland Ave. NE---- 31.9 34.9 34 36-39 
19. 1125 Ponce de Leon Ave. NE | 31.9 34.9 33 36 
2. 610 Spring St. NW... 2-2 ioe ee 31.9 34.9 33 36 
21. 606 Stewart Ave. SW....-..__--- ees ‘ 31.9 34.9 33 36 
’ OB: AAG AeNOE AO TIE wks sinectsd ane rievad~<yieres ete 31,9 34.9 31.9 | 3534 
raed iniade=<aavaas 33 36 
28. 1080 Gordon Rd. SW 31.9 34.9 33. 5 35.9 
Jp av's 6 waive nberrnn vans 31.9 34.9 
24. 1265 Clairmont Rd. (Decatur) -.- : | 31.9 34.9 | 33. 2 36. 2 
25. W Ponce de Leon (Decatur) --- ponaans --| 31.9 | 34.9 | 33. 2 36. 2 
26. 160 Ponce de Leon Ave. NE__-..-..---- add 31.9 34.9 33.2 36. 2 
| 
Standard Oil Co. (C stations and company operated) 
| Prices 
| This station Competitive dealers 
: Regular Ethyl Regular Ethyl 
panies sn——silieesennneilipicoeneil mala teella 
| 
27, 1145 Hemphill Ave. NE-- ae 31.9 | 34.9 | 33.5 | 35.9 
31.9 | 34.9 
: 28. 580 Cascade Ave. SW 31.9. | 34.9 | 33.5 35.9 
29, 1185 Memorial Dr, SE-. 31.9 34. 9 | 31.9 | 34.9 
33. 5 | 35.9 
30, 495 Moreland Ave. SE--.. . 31.9 | 34.9 33.1 36. 5 
7 | 31. Campbellton Rd. SW. 31.9 | 34.9 33.2 36. 2 
| 32. 1060 Bankhead Ave. NW -. 31.9 | 34.9 31.9 | 34.9 
33 36.5 
33. 608 Lucky St. NW-.--.---- , 31.9 | 34.9 33.2 36. 2 
34. 6152 Roswell Rd. (Sandy Springs) : 31.9 | 34.9 | 33. 2 36. 2 
i I i 

With respect to suppliers’ use of company operated and commission stations to 
compete with their own retailers through cut prices and thus control their own 
retailers’ prices and margins, I refer to and offer as an exhibit this map of 
Atlanta, Ga., showing the strategic location of 33 company operated or commis- 
sion stations throughout the metropolitan area, these stations being maintained 
by Shell, Gulf and Standard. 

I also offer in evidence the list of these stations with their locations keyed 
to the map, with columns of figures showing the difference in retail prices be- 
tween the price charged in the company operated or commission stations and the 
price charged in the nearest competitive dealer stations of the same or other 

; major brands for October 1956. 
F Additional material is being prepared to show the present prices charged in 
7 these commission and company-operated stations in comparison with the prices 
: in the nearest competitive dealer station, and permission is requested to subihit 
this report to the committee when completed. 

In addition, I would like to read into the record a letter received this week 
4 from the president of the Athens, Ga., United States, chapter of the Georgia 
" Association of Petroleum Retailers dealing with cut-price competition by a Gulf 
) company-operated station against its own and other retailers in Athens, Ga. 
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ATHENS CHAPTER, GAPR 


William D. Holcomb, President 


ATHENS. Ga., April 10, 1957. 
Mr. MILTon F. ALLEN, 
Executive Secretary, Georgia Association of Petroleum Retailers, 
551 East College Avenue, Decatur, Ga. 


Athens chapter advises need of relief from price control through Gulf company- 
operated station on Broad and Hull Streets where price drop with large sign put 
up yesterday showing 31.9 for regular and 34.9 for premium plus sales tax as 
against lease Gulf dealers on Lumpkin, and Pulaski Street which are 4 blocks 
away having prevailing prices of 34.5 regular and 37 premium. 

W. D. Hotcoms, President. 

We strongly recommend that this committee take whatever action that can be 
taken to hasten relief against these destructive competitive conditions. We un- 
derstand that the Justice Department may be considering complaints of price 
fixing arising from commission-station setups and that this is an issue in the 
West Coast case. However, we are aware that in the course of such investiga- 
tions the wheels of justice grind slowly and that cases take a long time from 
filing to final determination, and we call the attention of this committee to the 
urgent, desperate need of our members for protection against this unfair prac- 
tice. We believe the only really effective protection will have to come through 
congressional adoption of legislation which prohibits major integrated suppliers 
from competing with their own retailers through company operated and commis- 
sion stations, in other words, functional divorcement. 

We also believe that the adoption of the equality of opportunity bill is neces- 
sary to prevent continuance of price discrimination practices. 

We deeply appreciate the committee’s extensive investigation here in Wash- 
ington and throughout the country in the interest of small-business men and 
which we trust will lead to effective relief on the matters presented. 


Mr. Roosrverr. Thank you, sir, very much. We appreciate it. 

Do you care to add a brief verbal statement for the benefit of the 
committee ¢ 

Mr. Auten. Yes, Mr. Chairman, I would. I would like to thank 
the committee very much and I wish that all the committee members 
were present, in behalf of our 3,600 service station operators in Georgia 
who are bona fide members of the GAPR, who are in turn affiliated 
with the National Congress of Petroleum Retailers, who constitute 
the largest affiliate in the country including, I believe, Texas, and to 
say that we back up the NCPR and its officers, their general national 
association, and we would like to emphasize that point. 

Also to state that our statement covers backing also of functional 
divorcement as noted in the statement passed by our State board of 
directors at Macon on the 18th of March where they unanimously ap- 
proved functional divorcement as the only means of real relief needed 
by the dealers at that time, and the statement also covers, as you will 
see, evidence of price control and station control and price discrimina- 
tion practices in the Atlanta marketing area by. Gulf, by Standard, 
by Texas Co. and by the Shell Oil Corp. 

Also there is a letter from Athens, Ga., received 2 days ago while 
I was here indicating evidence which is included in the file of price 
control by a Gulf station there, Gulf Co. owned and operated sta- 
tion there. So the conclusion I would like to submit to the committee 
in regards to these statements, I think you should get both sides but I 
state to the committee that the well need not a physician but they that 
are sick. 


Mr. Roosreverr. One other question. The committee has informa- 
tion that there is a price war going on in Atlanta, Ga., at the present 


time. Is that correct / 
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Mr. Auten. Well, there was a price war and there has been a cut 
across the board and the dealers are getting a margin of help on an 
allowance now that helps that situation temporarily. However, it is 
a flexible thing, so 1 would rather have the facts before I comment 
on it. 

Mr. Rooseverr. If there is any other information in relation to that 
situation that you care to file with the committee, we will be happy to 
receive it through the committee counsel. 

Mr. Auien. Thank you. 

Mr. Roosrverr. Mr. Famariss, would you come forward now at this 
time, please ? 

Mr. Famariss, will you raise your right hand, sir, and if you have 
an associate with you, will he also raise his right hand. 

Gentlemen, do you solemnly swear that the testimony you are about 
to'give before this committee will be the truth, the whole truth, and 
nothing but the truth, so help you God ¢ 

Mr. Famariss. | do, 

Mr. O'Hara. I do. 

Mr. Roosrvervr, Will each of you identify yourself, please, for the 
record. 

Mr. Famaniss. lam Walter Famariss, Jr., president of the Famariss 
Refining Co. of Hobbs, N. M. 

Mr. O'Hara, Iam Donald C. O’Hara, Munsey Building, Washing- 
ton, D. C., an attorney for the Western Petroleum Refiners Associ- 
ation. 

Mr. Roosrverr. Mr. Famariss, will you proceed in your own way. 


STATEMENT OF WALTER FAMARISS, VICE PRESIDENT, WESTERN 
PETROLEUM REFINERS ASSOCIATION, AND PRESIDENT OF THE 
FAMARISS OIL & REFINING CO., HOBBS, N. MEX.; ACCOMPANIED 
BY DONALD C. 0’HARA, WASHINGTON, D. C., ATTORNEY, WEST- 
ERN PETROLEUM REFINERS ASSOCIATION 


Mr. Famariss. Thank you, Congressman. 

First of all, informally I want to thank the committee for being 
able to appear on these unusual Saturday afternoon hours and your 
indulgence thereto. 

My name is Walter Famariss. I am president of the Famariss Oil 
& Refining Co., of Hobbs, N. Mex. I am also vice president of the 
Western Petroleum Refiners Association, a trade association of refiners 
in the midcontinent area, and I am appearing today on behalf of that 
organization. 

Let me begin by telling you something about my company which is 
typical of many other independent refiners in the midcontinent area. 
We operate a small petroleum refinery at Hobbs, N. Mex. Some of our 
product is sold to the armed services, and some of it is sold directly 
to large consumers, such as railroads. The bulk of it, however, is sold 
through independent jobbers, many of whom own service stations. In 
recent years, we have tried to get a firmer foothold in the market and 
we have encouraged several small marketers to acquire new stations. 
Because they did not have sufficient capital or credit, we have endorsed 
their notes, so that we have, in effect, become the real lessees of the 
property. 
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In addition, we now have plans to acquire some additional stations 
which we will operate under our own brand name. 

I think that we fit the description which Mr. Hansen, of the Anti- 
trust Division, gave before you on Thursday, when he said: 

One of the remaining strongholds of complete independence in the refining 
level of this industry lies in the few small enterprises which survive through an 
integrated production and retail operation. 

I can tell you that the lot of the independent refiner is not easy. 
The tremendous technological advances in recent years have required 
great investment in equipment to make the high- -octane gasoline which 
the market now demands. As a small-business man, I want to say 
that I appreciate the efforts of Members of Congress, particularly the 
Small Business Committee, to assist small-business men. 

I particularly want to express our appreciation for the program 
recently inaugurated by the Military Petroleum Supply Agency under 
which it sets aside a certain portion of the military requirements of 
jet fuel and other petroleum products to be bought exclusively from 
the smaller refiners. In this case, I think the committee might be in- 
terested to know that there are more than 100 petroleum refiners in 
the United States who qualify for assistance under this program be- 
cause they have less than 500 employees. 

Mr. Roosrveir. Where are most of those 100 refiners located ¢ 

Mr. Famariss. They are scattered from the Atlantic to the Pacific 
and Mexico to Canada. There is no segregation. 

Mr. Roosrveir. They are not concentrated in one geographical area. 

Mr. Famariss. No; definitely not. 

I know that Members of Congress and this committee are sincere 
in their efforts to do something to help the small-business man. How- 
ever, I was quite disturbed when I learned recently that the commit- 
tee was considering legislation which was intended to prevent refiners 
from engaging in retail m: arketing of their products. 

I am advised, for example, that under the provisions of H. R. 426, 
any refiner who sells at wholesale, as I do, would be prohibited from 
selling at retail. The same prohibition would apply to anyone who 
transports oil. As I understand this bili, I would be prohibited from 
making direct sales to the Government or to any large consumer 
Furthermore, I would be prohibited from signing a lease for one of 
my dealers, and the independent marketers and jobbers to whom I 
sell would be prohibited from owning stations, when they transport 
oil to their stations in their own trucks. 

I am informed that representatives of some dealer organizations 
ure in favor of this legislation. Iam at a loss to understand how an 
individual lessee-dealer would be benefited by such a law. I can 
readily appreciate the dealer’s desire to become independent, and I] 
am happy to say that I have made it possible for several to become 
independent businessmen. 

The primary reason why most dealers are lessees instead of owners 
is simply the fact that very few of them have enough capital to buy 
a station themselves. In fact, petroleum marketing is the only busi- 
ness that I know of where a man can become an independent business- 
man with little or no capital of hisown. I know that most companies 
are eager to get good dealers and many of them have made it possible 
for qualified dealers to buy their own stations. And, in any case, 
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many suppliers have provided the capital for the building of stations. 

If a dealer does not have enough capital to build his own station 
and is a lessee, I fail to see how divorcement legislation will change 
his status, I assume that the Government does not propose to confiscate 
the stations and hand them over to the dealers. There would have to 
be compensation for the owners of the property which could be ob- 
tained only by a sale to someone else. Furthermore, the nationally 
advertised brand names are themselves valuable assets which would 
be acquired and used by someone. The result, then, would neces- 
sarily be that the suppliers would simply be succeeded by large re- 
tail chains. I cannot see how the dealer, who would become a lessee, 
or an employee of a large chain is in any different position from the 
lessee of an oil company. 

I am sympathetic with the problems of the dealers who have been 
plagued by price wars. This condition, however, is not new. Price 
wars have been characteristic of oil marketing for as long as [ have 
been acquainted with the industry. I find in talking with dealers 
that many of them feel there are too many service stations. In many 
cases, dealers’ organizations have sponsored local ordinances to pro- 
hibit the building of additional stations. I can appreciate their con- 
cern, but this is not a problem that is confined to the oil industry. 
“very druggist I know thinks that there are too many drugstores. 
Every grocer thinks that there are too many grocery stores. As a re- 
finer, frankly, I think that there are too many refiners, I might point 
out here that the Government, instead of limiting the number of 
refineries, is doing the opposite. It is a matter of official Government 
policy that we should have a refining capacity of at least 1 million 
barrels in excess of our normal peacetime needs. 

A second common complaint of the dealers, and one which follows 
logically from the first, is that there are too many stations, because 
the major oil companies can build them from earnings in other oper- 
ations of their business. This is a plausible theory and one which 
is widely believed by dealers. The fact is, however, that while there 
are a great many stations which are built by suppliers, there are also a 
great many stations which are built by other people. Many stations are 
built by independent jobbers and many are built by independent 
marketing chains. In fact, one of the chief complaints of the retail 
dealers’ organizations, who have been urging the passage of the bill 
to eliminate the meeting of a competitive price in good faith, is that 
the major oil companies sell large quantities of unbranded gasoline 
to jobbers and retail chains. Yet, the divorcement bill would | put the 
entire gasoline marketing business in the hands of such marketers. 

Retail dealers also complain about their low profit margins, They 
are not alone in this complaint. I have never known any group of 
businessmen who thought that their margin of profit was ‘sufficiently 
high. I would like to see higher margins of profit for all business- 
men. But I do not think that the Government is in a position to guar- 
antee them. We must remember that this is a matter that concerns 
not only gasoline suppliers and dealers—it also involves the public 
interest. I think the public has benefited from free competition in oil 
marketing, and I do not think that legislation intended to prevent any 
individual, or any class of individuals, from entering into oil market- 
ing is in the public interest. The surest indication of a free market 
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is the fact that new competitors are free to enter the market, and 
that they do enter—as they do in petroleum. Legislation intended 
to restrict the freedom of entry into the market is the first step toward 
regulation by the Government for the benefit of one group. 

I have confined my statement principally to H. R. 426, because 1 
am most concerned with the proposal which would prohibit me from 
engaging in retail marketing of petroleum. However, I would assume 
that the committee would expect me to comment on the other bills, and 
I will do so briefly. 

First, with respect to H. R. 425, which would authorize dealers to 
bring suit against a supplier in the Federal court, I do not have too 
much to offer. This is primarily a question of legal procedure with 
which I am not familiar. 

I am advised by my attorney that the failure of either party to act 
in good faith in a contract is alre: idy a defense under the common law. 
I know that when I sign a contract to buy anything, the contract can 
be enforced in the State of New Mexico. I do not know why acontract 
that I make to sell anything cannot be dealt with in the same way. I 
believe that the effect of such legislation would be to cast a legal uncer- 
tainty over our leases which would not benefit either party. 

With respect to H. R. 428, which would prohibit refiners from deal- 
ing in tires, batteries and accessories, my opinion is the same as it is 
with respect to H. R. 425. That is, I du not believe that it is in the 
interest of the public to prohibit anyone trom entering a particular line 
of business. 

The free competitive system means a lot of competition. I know 
that I, along with other businessmen, sometimes find competition 
pretty hard to take, but I believe that in the long run it serves the 
public interest, and I am opposed to any legislation which is intended 
to help one class of businessmen against another. 

Leaving my formal statement for a minute, the welfare of the inde- 
pendent refiner is essential to the economy of this country. I would 
like to set up a parallel to the extent that it is a good deal like a sand 
lot team playing in the big leagues, but we love it and we get along all 

right. 

Mr. Roosevetr. Mr. Famariss. you haven’t commented on H. R. 482. 

Mr. Famariss. We are not prepared with information to comment 
upon 432. It is not intimate to my business, so therefore, as an inde- 
pendent refiner I would have no comment to offer at this time. 

Mr. Roosevetr. All right. I would just like to comment that it is 
just as pertinent to your business as the others. That is why we asked 
your comment on all of them. 

Mr. Famariss, from whom do you buy your basic supply of oil for 
your refinery ? 

Mr. Famariss. Are you speaking of crude oil 

Mr. Roosrvetr. Crude oil. 

Mr. Famariss. We are currently buving the majority of our needs 
from the three major companies and we are also a spot buyer of crude. 

Mr. Roosevetr. But the majority of your fuel oil is supplied to you 
by which major companies? 

Mr. Famariss. It is fairly equally split between Texas Co., Sinclair, 
and Gulf. May I comment on that, Congressman ? 

Mr. Roosevetr. You certainly can. 
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Mr. Famariss. We enjoy a privilege in the State of New Mexico 
which I do not know whether it is matched elsewhere in the United 
States or not. We have in our files a letter of policy from the land 
office of the State of New Mexico and there is a protective clause in 
the Federal oil and gas lease to the extent that the local refiner will be 
furnished with his crude oil before such crude oil can be moved out of 
the boundaries of the State of New Mexico. 

The State of New Mexico is the largest royalty oil owner in the 
State of New Mexico. The Federal Government is second, so there 
is ample royalty oil available from both sources to supply intrastate 
needs. We have no problem. 

Mr. Roosrvetr. But you do buy the majority from not independents, 
but from the three majors that you enumerated ¢ 

Mr. Famariss. That is right, and it is a practical approach because 
it would be impractical to buy from all independent oil scattered 
hither-and-yon. It must be gathered and centrally delivered. So it 
is impractical. 

Mr. Roosevetr. That is because the transportation facilities to your 
refinery are mostly controlled by the same major companies ? 

Mr. Famartss. Well, they are intrastate carriers through the pipe- 
lines and—— 

Mr. Roosrveitr. Who controls those ¢ 

Mr. Famartss. They are not—they are intrastate carriers. The 
Texas-New Mexico Pipe Line Co., for instance, which runs from New 
Mexico to the gulf coast is owned by four companies. If I can recall 
them, they are Texas, Sinclair, Cities Service, and Empire. 

Mr. Roosrvetr. Secondly, how many retail outlets do you own now ? 

Mr. Famartss. We own none. We are endorsers on notes, leases, 
mortgages, everything in the world, and by virtue thereof, of course, 
have some relationship with those stations. 

Mr. Rooseverr. In how many 

Mr. Famartiss. How many instances / 

Mr. Roosrvetr. Yes. 

Mr. Famartiss. Probably 15. 

Mr. Rooseverr. 15. How m: iny jobbers do you sell to? 

Mr. Famariss. That would be in the neighborhood of about eight. 

Mr. Roosevetr. 18? 

Mr. P cited. Fight. 

Mr. Roosevetr. Are they all independent jobbers ? 

Mr. Famartss. No. 

Mr. Roosrvetr. Any of them affiliates or subsidiaries of any major 
companies ? 

Mr. Famaniss. We sell directly to major companies, 28.87 percent 
ef our production; to independent companies, 65.91 percent; to the 
United States Government agencies 5.85 percent; and through refinery 
sales of retail, 0.37 percent. 

Mr. Roosrvetr. As far as you have information, how many other 
independent refineries are there in your particular area ? 

Mr. Famariss. In our immediate area, I am the only independent 
refiner. To the east of me, 128 miles away is Cosden Petroleum Corp., 
lying to the west of me at a distance of 85 miles is Malco Refinery Co. ; 
lying to the southwest, 240 miles, at El Paso, the El] Paso National 
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Gas, Standard of Texas Co., and Texas Co.; to the northwest is Phil- 
lips and Shamrock. 

Mr. Roosrvett. So, would you say it is a fair assumption that you 
don’t have too great competition from any other independent refiner 
in your general area ? 

Mr. Faoariss. No, I wouldn’t say that. Every refiner in the area 
is in my background. 

Mr. Roosrvetr. You said you didn’t have one. The closest was 85 
miles. 

Mr. Famariss. That is geographical location, but they still can haul 
and meet competition from that 85-mile distance, and they do. 

Mr. Roosrvetr. I see. Are you the sole owner of the company ? 

Mr. Famariss. I own 94 percent of the stock of tle company. 

Mr. Roosrve.r. At the present time, in your price structure, is your 
price structure to the jobber fairly uniform with the price structures 
to jobbers of the majors and other independents in your area 

Mr. Famariss. We try to keep them all in a competitive position. 

Mr. Roosevetr. Is there much variation in price ? 

Mr. Famariss. Oh, no, no. 

Mr. Roosevetr. How much variation ? 

Mr. Famariss. Probably three-quarters of a cent per gallon. 

Mr. Roosrveir. Mr. Brown ? 

Mr. Brown. The portion of your output that you sell through in- 
dependent stations, 65.91 percent, I believe you said. 

Mr. Famaniss. That is right. 

Mr. Brown. Is that sold under your own brand name, or just in 
bulk ¢ 

Mr. Famaniss. We are totally a supplier. We have no brand name. 
Sold in bulk, if you wish that interpretation. 

Mr. Brown. You do not advertise a brand name ? 

Mr. Famariss. We do not. 

Mr. Brown. Each independent station or each chain, whichever it 
may be, that buys the product from you for resale, sells it under his 
own name / 

Mr. Famariss. That is correct, or no name, or unbranded. 

Mr. Brown. At the refining level, would your price be lower than 
the tank-wagon price of the majors in your area? 

Mr. Famariss. Oh, definitely. 

Mr. Brown. How much lower; roughly / 

Mr. Famariss. Than the tank wagon price? Probably 3 cents. It 
isa variable. 

Mr. Brown. Is that 3 cents under relationship carried through to the 
consumer level, roughly; at the consumer point of purchase does it 
shrink to less than that 

Mr. Famariss. Well, now, you have got 3 cents at the wholesale 
level coming out of the refinery. Now, there is a variable coming out 
of the wholesaler to the retailer, and I am not familiar with that be- 
cause that is—I won't say it is confidential. The frures could be 
maniiad: It is definitely a variable. 

Mr. Brown. How long have you been in this business? 

Mr. Famaniss. I have been in the oil business for 23 years. I have 
been in the refining business 9 vears. 
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Mr. Brown. These 100 petroleum refiners, these independents in 
the country, what would you say the average investment in a refining 
company of that type would be ? 

Mr. Famaniss. Well, it depends upon the capacity of the plant. In 
our plant, we are roughly under $1 million evaluation on 2,250-barrels- 
per-day capacity. 

Mr. Roosrverr. Give me that figure again. 

Mr. Famanriss. Slightly under $1 million. 

Mr. Roosrverr. Slightly under $1 million ? 

Mr. Famariss. Yes, on 2,250 barrel per day throughput. Now, 
an independent refiner can run up to 50,000 barrels a day and still em- 
ploy less than 500 people. 

Mr. Brown. You feel, of course, that your product is in line with 
other products in the field as to quality ¢ 

Mr. Famariss. Quality? Superior. 

Mr. Roosrverr. Would the gentleman vield for a minute? 

Mr. Brown. Yes, sir. 

Mr. Roostveittr. Do you interchange at all with the majors at any 
point 4 

Mr. Famartiss. We have no tradeout whatsoever. We are strictly 
a supplier, open end. 

Mr. Brown. Roughly, how large a trading area would you serve, 
that is, its diameter or radius, whichever would be easier ¢ 

Mr. Famariss. Now, if we go to the fringe, which is the extremes, 
we move gasoline from Hobbs, N. Mex., to Tucson, Ariz., which is a 
distance of 535 miles by transport truck. Now, that is an extreme. 
For the perimeter, you might say the circumference of our area, it 
would be 825 miles. 

Mr. Brown. Now, in relation to the rest of the United States, that 
general geographic area, that many miles diameter would slip a little 
bit because distance can be covered so rapidly out there ; isn’t that true ? 

Mr. Famariss. That is right. 

Mr. Brown. Has your company shown a healthy growth since its 
start ¢ 

Mr. Famariss. We started out refining 450 barrels per day in 
August, August 1, 1949, and we reached 2,250 barrels per day on 
November 8, 1955, and we are proposing a 1,000-barrel increase at the 
present time, which probably can long-stream in early 1958. 

Mr. Brown. Do you ever have any trouble raising capital for your 
company ¢ 

Mr. Famariss. The usual difficulties, but we have always been able 
to get what we needed through banking sources. 

Mr. Brown. Has the money been tight recently ? 

Mr. Famariss. Not to us. 

Mr. Brown. Not to you. May I direct your attention to the chart 
over there? The first column you will note the tank-wagon prices 
have gone up approximately 61 percent since 1940, Has th: at been the 
experience in your company ¢ 

Mr. Famaniss. Well, we were not in business in 1940. We were in 
business in 1949, a refining business. 

I can give you an observation at that point. Probably in that 
period we have suffered two-thirds of that 61 percent, but I wish to 
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immediately attribute it to the increase in the cost of crude oil. That 
has been the important contributing element. 

Mr. Brown. Have you had elements in costs of general and admini- 
strative expenses, such as salaries and wages! 

Mr. Famariss. We follow the pattern of the industry, which has 
been pretty well 5 and 6 percent per annum. 

Mr. Brown. Now, have you been able to increase your tank-wagon 
prices to keep abreast with the increased costs of rude oil and the 
increased costs of doing business ¢ 

Mr. Famaniss. I am sorry; I must reply to that question in this 
manner: We don’t sell at tank-wagon price. We sell at refinery-dock 
prices. 

Mr. Brown. Have you been able to increase your refinery-dock 
prices ¢ 

Mr. Famaniss. To compensate for the increase in crude oil 4 

Mr. Brown. Yes. 

Mr. Famariss. We probably recovered about 70 percent of the 
increase, and had to absorb the balance. 

Mr. Brown. In other words, per gallon production on 2,250 barrels 
per day, you are not making as much as you were back before this 
postwar inflation set in ? 

Mr. Famariss. No, we aren’t; we aren’t. And I would say that by 
very frugal operation we have been able to maintain the position we 
hold. 

Mr. Brown. Have your profits increased each year, for the last 5 
or 6 years ? 

Mr. Famariss. No, no. They have, in relationship to increased 
capacity only, not by margin of profit against the same related dollar. 

Mr. Brown. I believe that is all I have. 

Mr. Roosrvenr. Mr. Famariss, one question. 

You say you don’t have a tank-wagon price, you have a—— 

Mr. Famariss. Refinery dock. 

Mr. Roosrvevr. Refinery-dock price. Is that the same price to the 
jobber as it is to the retail ‘outlet t to whom you sell direct ¢ 

Mr. Famariss. No. That is lower than the price that the dealer 
would sell to a retail outlet, because there has to be a margin in there 
for the dealer, or the wholesaler. 

Mr. Rooseverr. What is the difference in the price that you post 
which would be the same as the tank-wagon price to the retail that 
purchases directly from you as against what you sell to the jobber for ? 

Mr. Famaniss. Well, may I answer that in this manner: 

I gave you a detail of our prices, our percent into the various markets. 
We sell to the independent jobber, wholesaler, call him what you will, 
to the major company at the same price structure. 

Now, the Federal Government purchases are substantially below 
that, because they are a big position where we are bidding against a 
very, very large refiner, and our prices are "we ed by a cent and a half 
a gallon when we go into the Government with our product. 

Mr. Roosrvertr. Well, now, you sell to the majors, you sell back 
gasoline to the majors ? 

Mr. Famariss. We sell gasoline to the major companies, 

Now, that would be, to hy pothecate the thing, let’s take, for instance, 
Gulf. We sell gasoline to Gulf at our refinery. Now, that is to the 
Gulf Oil Corp. That is not toa distributor or not toa wholesaler. 
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Then the Gulf has a wholesaler in our area, and what the Gulf sells 
to their wholesaler for 1 do not know. 

Now, then 
Mr. Roosevevr. In other words, Gulf buys your product and sells 
under the Gulf-brand name to the jobber or the retailer outlet ? 

Mr. Famaniss. To the Gulf jobber. 

Mr. Roosevevr. And it is the same gas you sell unbranded to some- 
body else 4 

Mr. Famariss. Sometimes it is the same, and sometimes it isn’t, 
because there is specification gasoline that goes into the major markets 
that is not sent into the independent markets. 

Mr. Roosrveir. Do you have a different standard of quality you 
sell to Gulf? 

Mr. Famariss. Not at the present time. We have in the past. At 
the present time it is a common gasoline pool meeting the specifica- 
tions of the market. 

Mr. Roosrver. At the present time what you sell to Gulf, which is 
sold by Gulf, then, to the public, as Gulf gasoline, is exactly the same 
as somebody else in your area is selling to the public without a brand 
name on it? 

Mr. Famariss. That is very typical of that area, and all other refin- 
eries in it. 

Mr. Roosrve:r. Thank you, sir. 

I just wanted to establish it for the record. I am not criticizing you. 
I wanted to get the information. 

Now, what is the differential? You sell at a different price to the 
majors that gasoline, then you turn around and sell to the jobber. Do 


you sell to him at the same price? Remember, now, it 1s the same 
product. 


Mr. Famanriss. Yes. 

Mr. Roosrvetr. You sell to him at the same price ? 

Mr. Famariss. Yes. 

The independent jobber who maintains a string of independent un- 
‘anded stations. 

Mr. Roosevett. And he buys it at the same price ¢ 

Mr. Famanriss. Yes, yes. That is not a uncommon practice. 

Mr. Roosrvett. In every instance ? 

Mr. Famariss. Yes, sir. 

Now, there are variations, as you understand, by destinations. The 
basic price is the same, but if I am going to stretch out and I am going 
to move my product 500 miles, and there is an intervening refinery be- 
tween me and the destination, there have to be allowances made to 
lay our product competitively at destination points with consideration 
to the immediate refinery existing, and that is pretty well a pattern 
of the industry. 

Mr. Roosrvetr. In other words, you add a differential for the cost 
of transportation ? 

Mr. Famariss. Sure. 

Mr. Roosrverr. Now, when you sell directly to the retail outlet, 
the retail outlet comes and buys at your refinery for resale to the 
public. What prices do you quote him ¢ 

Mr. Famariss. We do not sell direct to a single-station retail outlet. 
It is all through either majors or independent jobbers. 
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Mr. Roosevetr. All right. 

Now, you have endor — the note or backed the mortgage, or what- 
ever else it is? 

Mr. Famariss. Yes, sir. 

Mr. Roosrvert. Does that individual buy from one of your job- 
bers ¢ 

Mr. Famanriss. That is the jobber. He maintains his own filling 
stations. 

Mr. Roosrveir. And you have no individuals? 

Mr. Famariss. No. As a single-station, no. But they are inde- 
pendent jobbers who control, own, lease, or by some manner, service 
and supply independent unbranded service stat ions. 

Mr. Roosrvert. And again, this is a uniform price to all of these 
people, plus the differential ? 

Mr. Famariss. Plus the differentials which exist territorial wise. 

Mr. Roosrve.tr. For transportation. 

Mr. Brown ? 

Mr. Brown. Now, when you endorse a lease, does the jobber also 
endorse that lease ¢ 

Mr. Famariss. Well, he is the primary signature on the lease; I 
am the guarantor on the lease. 

Mr. Brown. Now, obviously, the reason for your signature, would 
you say, is to get mor e substantial credit in back of that lease ¢ 

Mr. Famariss. Because the man whose prime signature appears on 
the lease in the eyes of the property owner does not give the property 
owner a sufficiently secure position, whereas our signature does. 

Mr. Brown. Is the consideration financial and/or security of sup- 
ply ¢ 

Mr. Famariss. It is a benevolent sort of thing to secure our ability 
tosupply. ‘There is no financial consideraton ever. 

Mr. Brown. Now, one other question, Mr. Famariss. With respect 
to the gasoline that you sell to Gus, for instance, what would be the 
price ditierential at the retail level between the independent branded 
station selling that same gasoline and the branded name, advertised 
branded name, that Gus sells it under ¢ 

Mr. Famaniss. It ranges from 2 cents to 4+ cents on regular grade 


gasoline. 
Mr. Brown. And it is the same pare’ 
Mr. Famaniss. It is now, yes. I did explain that, that those condi- 


tions do change. That is not represented as a static condition. 

Mr. Brown. And, as you say, it is real good aiaiiinn: 

Mr. Famaniss. It certainly is the best. 

Mr. Newuis. Mr. Famariss, with respect to both your purchases of 
crude oil from the three major oil suppliers, whom you mentioned, 
and your sales of gasoline to the jobbers, who have these relations 
with you that you spoke of, do you have firm contracts for those pro- 
curements and sales ¢ 

Mr. Famariss. No. we do not. 

Mr. Neus. You do not have any contract for the procurement of 
the crude ¢ 

Mr. Famariss. We have letters of agreement for the supply of crude 
oil which carry the usual covenants of a contract but they are 30-day 
letters of agreement. 
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Mr. Netuis. But they are contracts to procure crude, are they not ? 

Mr. Famariss. Yes. We commit nal to take a certain amount 
and they commit themselves to deliver. 

Mr. Nexus. Right. Now, what I want to know is, whether or 
not in those letters of agreement or those contracts, you commit your- 
self to buy at a specific price or market price, or whether it is left to 
mutual understanding at the time of purchase. 

Mr. Famaniss. Now, you are speaking of crude oil 

Mr. Neus. Yes, sir. 

Mr. Famariss. Crude oil is bought against a posted price for crude 
which is a nationally published price. 

Mr. Nevius. And that isthe price you pay. 

Mr. Famariss. Definitely. 

Mr. Netuis. So your letter of agreement refers to some other ar 
rangements, such as your agreement to buy for a period of 30 days, 
is that correct ¢ 

Mr. Famariss. We commit ourselves to take for 30 days’ time. 

Mr. Neuuts. At the posted crude oil price. 

Mr. Famariss. Yes. 

Mr. Netuis. Now, with respect to your sales of gasoline to the job- 
bers whose retail stations you finance, do you have any contracts with 
respect to the use of your products exclusively or otherwise in thoses 
stations ? 

Mr. Famaniss. No, sir, we do not. 

Mr. Neuuts. In other words, you say it is a sales effort in each case 
to sell the jobbers with whom you have these financial arrangements. 

Mr. Famariss. It is a perfunctory type of delivery. I mean, you 
have made your arrangements. You have made your sales pitch way 
down the line, maybe 2 or 3 or 4 years ago, and it is a continuing 
gentleman’s agreement. But to be tied to an actual contract, no, it is 
not. 

Mr. Neus. Well, I would like to get specifically from you just 
what this gentleman’s agreement is. Is it a verbal understanding you 
have with these people ¢ 

Mr. Famanriss. Strictly. 

Mr. Nexus. And the verbal understanding is, that in consideration 
of your efforts to finance their retail operations, they will purchase the 
refined product from you, is that correct ? 

Mr. Famariss. Well, it may surprise you but actually that has never 
been discussed at the time we endorsed any paper or note at the bank, 
whether they will or they won't. 

Mr. Nexiis. You mean it is just understood that they will. 

Mr. Famariss. It is just the same as you and I would make a deal 
and we are going to observe it as gentlemen. But to tie in that we 
shall supply, because we did sign, the conversation never even goes on. 

Mr. Nevius. Mr. Famariss, perhaps you can explain to the commit- 
tee what consideration motivates you to supply the financing for the 
construction and operation of service stations. Is it purely a financial 
consideration ? 

Mr. Famariss. A benefit to me? 

Mr. Netuis. Yes, sir. 

Mr. Famariss. No. It provides me with another outlet. 

Mr. Neus. But you just got through testifying that you have no 


assurance. 
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Mr. Famariss. We do not have any assurance whatsoever, but if I 
liave been the means for a man to build a filling station, leastwise in 
the West, we respect the covenants between men to the point that I 
have never found a dealer of ours violate it and running off somewhere 
else to buy his gasoline against the filling station where we have en- 
dorsed the paper. 

Mr. Nexus. In other words, it is a consideration which you expect 
on the basis of a gentleman’s agreement ? 

Mr. Famartiss. We certainly do, and we have had no breaches. 

Mr. Netuis. I was going to ask you how often 

Mr. Famariss. We have had no breaches, none at all. 

Mr. Nexus. You find it pretty successful in that area? 

Mr. Famariss. Very. 

Mr. Netuis. Do you know, Mr. Famariss, whether other inde- 
pendent refiners in your general trading and competitive areas have 
the same arrangements with jobbers for their retail operations? 

Mr. Famariss. I can only observe it. I don’t know the confidential 
information. I would assume that that is the philosophy of doing 
business and that the others do as I do. Now, I am speaking of the 
independent refiners. 

Mr. Neus. Yes,sir. That is all. 

Mr. Roosevet. I have one other question. 

Why did you, if you know, give up making or delivering to Gulf 
or the other majors gasoline refined by a certain formula which they 
required of you? 

Mr. Famariss. Now, there again, I can’t come back to a specific pin- 
point. I can say this, that the independent people are more and more 
requiring high-quality gas. Low-quality gas was associated with 
the independent refiner, very prevalently previous to the war. 

Mr. Roosrvett. I have just an observation which I will be glad to 
have you comment on. Let’s say Gulf goes into a national advertising 
campaign or any of the other companies you do business with to sell 
me the idea as a consumer that Gulf is the best gasoline made in the 
world, and theoretically, then, they produce in their refineries a form- 
ula that makes it the best in the world according to their standards. 
Now, they turn around and sell to the same consuming public a piece 
of goods that has no relation to this product. They do not produce it 
in their refineries. It is yours, what you put out, and it is sold under 
their brand name. Isn’t that misrepresentation to the public! 

Mr. Famariss. No. 

Mr. Roosrvett. Why ? 

Mr. Famartss. Because we know what the Gulf specifications are. 
So we build the gasoline to the specifications required by Gulf or any 
other company. 

Mr. Roosrvett. You just told me a few minutes ago that all of your 
gasoline is now produced under the same formula ? 

Mr. Famartss. May I follow through. Now, there is nothing to 
prohibit me from making my product to that specification and then 
furnishing the independent refiner the same quality, the same specifi- 
cation as required by Gulf. The formula is not a patented thing. 

Mr. Roosrver. That is true, but you also said you furnish gasoline 
to these other people. Suppose you do this for Gulf and give exactly 
the same gas to Texas, let’s say. 
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Mr. Famaniss. All right, but I am meeting the specification in all 
instances of that particular market. 

Mr. Roosrvett. Then, Gulf and Texas have the same ? 

Mr. Famartss. No. You br ought in the Texas, I didn’t. We don’t 
furnish Texas Co. 

Mr. Roosrvett. Well, what other majors do you have? 

Mr. Famariss. At the present time? 

Mr. Roosrvett. Let’s be very specific. What are your other majors 
that you sell your gasoline to? 

Mr. Famanriss. Only Gulf at the present time. 

Mr. Roosevert. In the past, then? 

Mr. Famartss. In the past, we have furnished Gulf, Skelly, and 
Sinclair. 

Mr. Roosevett. Let’s take Gulf and Sinclair. Now, you sell the 
same gas to both Gulf and Sinclair; is that correct ? 

Mr. Famariss. At that time we did; yes. 

Mr. Roosrvetr. So then I am being misled when I buy a piece of 
goods from Gulf or from Sinclair and they are advertised as different 
things. One has some particular thing in it that makes it the best 
in the world, more than the other does, “when actually the same gaso- 
line came from you. 

Mr. Famariss. May I proceed along the lines you are questioning 
me there and give you an answer. The hydrocarbon formula of the 
gasoline furnished Sinclair and furnished Gulf could readily be the 

same thing. Now, if I recall correctly, Sinclair was advertising an 
additive that was called RD something, 119 or something. All right. 
We have in our possession delivered by Sinclair the additive which 
they require in their gasoline and which they advertise and we add it 
to the transport truck in the quantity prescribed by the customer, and 
that was what they advertised and that is what was in that gasoline. 

Mr. Roosevett. And in each instance, you are testifying to me that 
you added this particular thing ? 

Mr. Famaniss. In every instance of a delivery to Sinclair. Their 
material was added. The same thing followed through on Skelly. 

Mr. Roosevettr. And on Gulf? 

Mr. Famariss. Now, that is the only instance that I can testify on 
because that is my only experience. 

Mr. Roosevett. Mr. Brown wants to know whether you have added 
that same additive to your own brand that you sold to the publie., 

Mr. Famariss. Definitely not. That is a case of integrity. 

Mr. Roosevetr. All right. 

Mr. Famariss, thank you very much. 

Mr. Famariss. I would like to—may I make another obser ration, 
to add here to your proposed legislation ? 

We feel that it could put the independent refiner out of business 
from the standpoint, as the market now exists, without any prohibition 
as to the segments of the industry to which I can enter that are related 
to my refining industry. I have a source of probably several hundred 
customers available to me. 

If I am pulled out from under that market and am forced back to 
a handful of people, I then become at their mercy pricewise, and every- 
thing else. 

Secondly, I think that the separation of the various segments of the 
industry can only mean multiple overhead, and I can’t construe that 

92285—57—pt. 1——25 








380 DISTRIBUTION PRACTICES IN THE PETROLEUM INDUSTRY 


any congressional committee would shoulder the responsibility for 
being responsible for raising the gasoline to the consumer, and when 
you increase overhead, you can do nothing but increase costs which 
must be passed through, because we sure can’t absorb it. 

Secondly, we are a large furnisher of the Federal Government in our 
area, and proud to be such. 

By virtue of the legislation, my legal advice is that we could not bid 
Government contracts. If they are forced to purchase at a local 
level, the requirements for Los Alamos, Sandia, Kirtland, Clovis, 
Walker, Reese, the Government costs will go up more than two cents 
a gallon if I, as a refiner, cannot supply the Federal Government and 
they are forced to buy at the wholesale level. 

Mr. Brown. Mr. Chairman, I think the last thing in the world that 
this committee wants to do is recommend anything that is going to 
run anybody out of business, much less the independent refiner. It 
is a good business, isn’t it ? 

Mr. Famanriss. It is a very good business. I have been in all parts 
of the oil business, and I wouldn’t trade the challenge of the refining 
industry for anything. 

Mr. Brown. And while you said facetiously a while ago that you 
might think at times that there are too many independent refiners, 
still there is probably room for several more with this growth that we 
heard about this morning, the growth of the unbranded retailer in 
the field? 

Mr. Fam ariss. Well, I apologize for any facetious remark. There 
certainly are opportunties left in the United States for independent 
refiners, and most certainly for independent marketers. They have 
done the public a wonderful favor. 

Mr. Roosevett. Thank you very much, Mr. Famariss, for your 
patience in waiting for us to have a chance to get around to hear you, 
and we enjoyed it very much. 

Mr. Famariss. I enjoyed it. 

T will be available to you any time you wish. 

Mr. Roosevett. Thank you very much. 

SELECT COMMITTEE ON SMALL BUSINESS, 
OF THE HOUSE OF REPRESENTATIVES OF THE UNITED STATES, 
EIGHTY-FIFTH CONGRESS, 
Washington, D. C., May 3, 1957. 
Mr. WALTER FAMARISS, 


President, Famariss Oil & Refining Co., 
Hobbs, N. Mez. 

DEAR Mr. FAMARISS: In connection with your testimony before Subcommittee 
No. 5 in Washington on April 13, 1957, the subcommittee would be interested to 
know for the year 1956 and the first quarter of 1957, the percentage of refined 
product which you have bought from major oil companies, naming the source in 
each case. We would also like to have the percentage of your refined product 
sold to major oil companies, naming them, as distinguished from your own lessees. 

Your cooperation in this regard will be much appreciated. 

Very sincerely yours, 
JAMES ROOSEVELT, 
Chairman, Subcommittee No. 5. 
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FaMaArRiss Orn & REFINING Co., 
Hobbs, N. Mew., May 14, 1957. 
Hon. JAMES ROOSEVELT, 
House of Representatives of the United States, 
Washington, D.C. 


DEAR Mr. ROOSEVELT: This is in further reference to your letter of May 3, 
which requested special statistics and which was acknowledged by our letter of 
May 7, which stated we would reply in due course. 

Attached to this letter are 2 reports; 1 which reflects the sale of products re- 
fined (manufactured) by Famariss Oil & Refining Co. for the year 1956 and the 
first quarter of 1957 and a second report which reflects our purchase of raw 
materials (crude oil) for the same period. 

In your letter of May 3 you requested a report of refined products purchased 
from major oil companies. Please be advised, as manufacturers of refined 
products we have no occasion to purchase refined products from other refineries, 
major or independent. With the exception of those very rare instances where 
emergency loads of 5,000 gallons might be secured on an interrefinery transaction 
because we have run out of the product and desire to continue an uninterrupted 
supply to a customer, in the normal course none such occurs. Such transactions 
are rare, indeed, and as a practical answer to your question, refined products 
are not purchased from other refiners, major or independent. 

Permit me to take this opportunity to state under signature, that there is no 
relation or tie-in between the purchase of crude oil and/or the sale of any finished 
product. We are free purchasers of our crude oil and many sources are avail- 
able to us and we remain wholly in control of the sale of our finished products 
to whomever we wish. 

If further information is required, or if I or my company can be of service to 
you and your committee, please let me know. 

Very truly yours, 
WALTER FAMARISS, Jr., President. 


Report of crude oil purchases, all figures percentage of total 
1956 : 


Pan American Production 00... .cncsssdiveicivatiduaibqauitbemtinkiel 1. 46 
Pincietir OG & Gal GOs cinccnnddcnsssdcnecesweenawsumpedanbanomeasd 42.53 
Thee Deas Cees... a .. . boa JES 5 aol alba ee ee 29. 86 
CO GE OEE Cite nnd edenaeetinenn samaaniiabeanoen . 43 
Tidewater Ol] & Gus GO. a kde dn sendi lad bdn. ck Set ecwamccenumncwns .& 
CURE Oh CN iin ictciicciintcotmmuantcmmiioeinionamguaammegiied 23. 40 
Indepentient ‘Marhoetersls 26 io cece nten eens eeeicntntisaeweolinn 1. 70 

TRIO dhs ai kisi: sissies ocimeeh elsins cl canescens ach ate taihnd 100. 00 

1st quarter 1957: 

Pan: American, Production Goi 2s. 4iiesidn al iaitiitionsdldensnhksdpetitethe 1. 39 
RR EIEN ie EOE i siiinihasniurtnbpperetitetnimneaeieteiiiiinbimmmnnmeta 46. 07 
OU UN os Ata. eeersagignieneinippeantiielidaeiaipneaaaienabtaenicdadcasnaneaniaaial 25. 05 


ClitSiy GREG CHER SO sk tn decrees wseetintd ainmodcninn teaiptlnbaetasanhd” seman 
Widewater Ol) & GOS OO. .ncancnndsnccdsnncndseenesecascenamaneu wisi 
Gulf Ob) OOi isn eiceie cietinw ce ednn tutte tndentnenbhnghgdsue’ 26. 74 
Independent. Marketers... 222s nncnceenn en nnccestapguenne - 75 
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Report of sales, all figures percentage of total 





Regular) Pre- Crude | Frac- |Absorp- 









































gasoline} mium | Diesel bottoms| Crude | Gas oil} turing | tion 
gasoline oil oil 
achat acetate ntptptemccigtin ictal | aan 
1956: 
Amerada Petroleum Co....._...-|..----.-|-----..- < pidslusay 93. 24 Wes T...vssdt. 
Cities Service Oil Co.......---.-|-------- a | SE Lietatentieten 3. 70 
Gulf Of] Corp.......--.- oe 22.63 | 27.41 |- deta Wo Nonet= odie 
Phillips Petroleum Co-....------ see tal | |. RIO staal 79. 88 
Standard Oil of Texas. .....---_- .07 ios - dscahcss | pid deed chad 
The Texas Co-___-_-- Pieters Rant both acing agesy 47 |. Sgt aol dbentels 
Ohio Oi] Co______- le ocithalianiceninil : i inane. nol } 1, 84 oa 
Warren Petroleum Co._._-__- |. Jane i dbs detect tneber 2.03 
Skelly Oil Co___--_.....-- -| 6.98 7.99 4.15 | eect maeee 
Sinclair Oil & Gas Co_.---...-.-|.-------|--- Fenced Oe | a 
British American Oil Co---- LL aenees Sand ae fe: 31 
Sunray Mid-Continent Oil Co__-| |. | -...| 17.22 | 16 jc: 
Independent Marketers.........| 70.32 | 64.51 | 95.56 3.39 | 79.56| 6.76 | 82.32 14. 39 
i i 
Stet tenutpectimene rine mews --| 100. 00 100. 00 | 100. 00 | 100.00 | 100. 00 | 100. 00 | 100.00 | 100.00 
ist quarter 1957: | | | | 
Amerada Petroleum Co_-__-._..-|-----.--| lle Rei neearen ins | 100.00 | .74 
Cities Service Oil Co____._- I ae ete 8 Seca aa a 
Guif Oi] Corp. E 22.07 | 20.25 |..--.---| iG LUC 
Phillips Petroleum Co_- sé Adee ahs 5éhaeen at as | ; 91, 23 
Is i eueseniay vie ; eniiontel | Lip yh. TA inet memer 
Skelly Oil Co y y eeeees 2.10 | apes Ler 
Sinclair Oil & Gas Co_ | Mais AMEN i 
Sunray Mid-Continent Oil C 0. | | 85. 44 - : — abil 2 
Independent Marketers. -.---- 77. 93 | 70. 75 |. 97.90} 0 | 56] 0 97. 56 | 8.77 
WR coli aes eiwbedsacestan | "100. 00 | “100. 00 | 100. 00 | 100.00 100. 00 | 100. 00 | 100.00 | 100. 00 








Mr. Scholl, will you come forward, and we want to thank you right 
now for waiting so patiently. 
Will you raise your right hand. 


TESTIMONY OF ROBERT H. SCHOLL, VICE PRESIDENT, 
ESSO STANDARD OIL CO. 


Do you solemnly swear that the testimony you are about to give this 
committee will be the truth, the whole truth, and nothing but the truth, 
so help you God ¢ 

Mr. Scuott. I do. 

Mr. Roosrvett. Mr. Scholl, I don’t know what has happened, but 
somehow our copies of your statement have disappeared. We have one. 
You don’t have any others, do you? Do the members of the press 
have some ? 

Mr. Scuoity. We had some here. Unfortunately, we have used up 
all that we had. 

Mr. Brown. Mr. Chairman, I wonder if Mr. Scholl would consider 
this. If he reads his testimony down to the point where he makes the 
recommendations on the bills, in other words, the minority members 
are gone, and all of us can read your recommendations on that when 
we get to that point in the hearings. 

Would that be satisfactory ? 

Mr. Scnoitzi. Mr. Brown, I have another suggestion. Since you 
gentlemen are giving up your Saturday afternoon to this, I assume 
that what you would like to do, perhaps, is to ask some questions. 

I would like to discuss with you a you would like to talk about. 


I would be very glad to simply file this statement for the record and 
not read it or comment on it specifically, but get right down to the 
things that you would like to talk about. 
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Mr. Roosrvetr. That would be very helpful to us, and with your 
kind cooperation, then, we will insert your testimony in the record at 
this point, as if you had given it in full. 

Mr. Scuoiu. Thank you, 


(The prepared statement of Mr. Scholl, in full, is as follows :) 
STATEMENT ON BEHALF OF Esso STANDARD O1L Co. 


My name is Robert H. Scholl. I am a vice president of Esso Standard Oil Co. 
I am familiar with the legislative proposals which you are now studying and 
appreciate the opportunity to tell you our views on how these proposals would 
affect my company and the people with whom we do business. 

Esso Standard is a refiner and wholesaler of petroleum products. We do not 
own any oil wells. We purchase all our crude oil, either from our affiliates or 
from others. 

We market our petroleum products in 18 States, mainly along the eastern sea- 
board. We go as far west as Pennsylvania, Tennessee, and Arkansas, and as far 
south as Louisiana, 

We sell directly or through distributors to about 25,000 gasoline retailers. 
About 2,700 of these are service stations which we own and lease to the dealers; 
about 4,700 are on property leased by us and subleased to the dealer. The balance 
of over 17,000 retail dealers either own their own property or rent it from owners 
other than Esso Standard. 

I am convinced that a good part of the success of our company in marketing 
petroleum products has been due to our relations with the independent dealer ; 
to our efforts in endeavoring to make him a good businessman; and to our use 
of the leasing technique to get him started—and keep him in business. 

Ever since the 1930’s, my company’s whole gasoline-distribution picture has 
been based on the independent gasoline retailer. Claims which have been made 
that supplying companies attempt to destroy a dealer’s independence through 
use of a lease are, as far as Esso Standard is concerned, completely false. 

In our experience, engaging in the retail sale of gasoline as a service-station 
dealer is not a transitory thing. We have 993 dealers who have been our custo- 
mers for over 30 years; 3,021 dealers for over 20 years; and 4,385 dealers for 
over 10 years. 

We have only 66 commission stations. Through experience we have found 
that the commission station is of a very limited value to us. We have used 
commission stations as a means to make sure that a dealer gets a good, sound 
period of training in service-station operation before going on an independent- 
dealer basis, to reopen a closed station where it has been impossible to get a 
desirable applicant on a leased dealer basis, or to establish a new operator 
at a going station where the best available operator lacks financial backing. 

Our commission stations are not used to influence retail prices. At the few 
commission stations we have, we post a price based upon the postings of competi- 
tive service stations in the area. 

For many years Esso has made a great effort to attract as retailers of our gaso- 
line the type of man who wants to run his own business. Since these dealers 
are our best customers, it would be foolhardy to sacrifice our good relationship 
by using threats or coercive methods. These dealers are too intelligent to be 
coerced or threatened into taking some action they don’t consider in their best 
interests, and I think if we tried it the only result would be to lose them to some 
competitive supplier. 

We consider it good business to do everything we can to support our dealers. 
We train new dealers and give refresher courses to old dealers at no charge 
at our company training stations. Both through our salesmen who are specially 
trained for this and through printed material we give them ideas on better mer- 
chandising, and we provide them with complete promotional programs on a 
cooperative basis. 

The vast majority of our dealers take advantage of these training programs 
and aids. Of course these men are operating their own businesses; they are 
used to making their own decisions and quite often they do not adopt our sug- 
gestions. We do not resent this because we recognize that their judgment of 
the local situations which they have to contend with may be at least as good as 
our own ideas. 

We are very aware of the fact that many of our dealers have become expert 
merchandisers and the flow of suggestions is by no means one way. We have 
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dealer panels which meet regularly in all divisions, the main purpose of which 
is to obtain dealer advice rather than to give advice to dealers. 

There is a real shortage of good dealers today. We have recently completed 
throughout the area in which we market a series of training stations for dealers. 
We plan to teach 1,000 dealers a year how to run a retail service station and how 
to be good merchandisers and good businessmen. During the period 1950-55, 
we lost 2,443 outlets. Many of these were taken over by competition ; others were 
accounted for by retirement and deaths. Our best estimate is that of this total 
only 1,120 went out of business during this 5-year period. This is less than 
1.5 percent per year of all of our outlets. 

It is my belief that the service-station lease which seems to have become the 
target for so much abuse, criticism, and even destructive legislative proposals in 
the last few years actually brought into existence a sizable group of small-business 
men in this country. 

A modern service station today costs from $40,000 to $100,000. The invest- 
ment is speculative. In addition to the normal uncertainties of competition, there 
are extra hazards peculiar to gasoline retailing where so much of your business 
can depend upon traffic flow over which you have no control. Stations can be by- 
passed by new road construction. In New Jersey, for instance, quite a few 
dealers left the business on United States Route 1 when the New Jersey Turn- 
pike opened and dried up the business which formerly had used that highway. 
As a result, banks are reluctant to advance money on the strength of the security 
of the station alone. Thousands of lessee-dealers in the United States would not 
be in business at all were it not for the lease arrangement. 

In my judgment there is no injury to dealers in suppliers owning or leasing 
service-station properties. The chain operation does, however, constitute a very 
serious threat. The growth of these chain operations during the last 5 years has 
been extremely significant. All indications are that the chain service-station 
owner is more likely to choose salaried operation rather than to lease his stations. 

According to tax paid gasoline reports, in Tennessee and Arkansas, chain 
service-station volume rose from 165,900,000 gallons in 1952 with 602 outlets to 
256 million gallons in 1956 with 823 outlets. In Virginia and West Virginia, 
volume rose from 19,437,000 gallons in 1952 to 37,697,000 in 1956, with an increase 
in outlets from 59 in 1952 to 96 in 1956. 

In the Tennessee-Arkansas area, we have some interesting figures on certain 
individual chain operations. Taking the 10 chains doing today the most significant 
amount of business in those States, the largest has gone from 43 outlets in 1952 
to 52 outlets in 1956. Another chain has increased its outlets from 17 to 30. 
The average number of outlets among these chains is 22, the smallest having 9, 
and the largest 52. In North Carolina there are 22 chain service-station companies 
having = or more outlets. The total volume of the top 10 increased from 49,416,000 
in 1950 to 82,205,000 in 1956. This is a most significant trend in our business, the 
effect of which has largely been ignored. 

I would now like to turn to H. R. 425, the dealer franchise bill. 

When President Eisenhower signed Public Law 1026 last year, he stated that 
he was doing so because of the special conditions in the automobile industry. He 
also added that ordinarily such legislation “would be considered an unwarranted 
intrusion by the Federal Government into an area traditionally reserved to pri- 
vate enterprise.” 

The distribution and marketing organization of the oil industry is entirely 
unlike that of the automobile industry. The special conditions pointed to in the 
hearings on the automobile bill are not present in the oil industry. Instead of 
dominance by a few manufacturers—it was said that 95 percent of the automobile 
business is dominated by three manufacturers—we have in our industry a great 
number of suppliers with vigorous competition between them not only for gaso- 
line sales but also for good competent dealers. The significant fact is that the 
automobile dealer has very little mobility—he is tied to his supplier because of 
his large investment and the inability to find another manufacturer not already 
represented in his area. The service station dealer, on the other hand, has a 
very different situation. If he owns his station, many suppliers are available 
and anxious to take on a new outlet. If he is a lessee-dealer, he has a relatively 
small investment to liquidate. Usually the supplier will repurchase his inven- 
tory, and his equipment can be sold to the new tenant. Moreover, he is not closed 
out of business in his area—other suppliers and jobbers are constantly looking 
for dealers. 

It is stated that the bill is designed to prevent coercion and intimidation of 
dealers by suppliers. If any service station dealer feels so abused, he already 
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has a remedy under the existing Federal laws. Unfair methods of competition 
are unlawful practices under section 5 of the Federal Trade Commission Act. 

I also believe that the enactment of this bill will introduce an atmosphere of 
conflict and suspicion between dealer and supplier. Normal and essential busi- 
ness dealings will become strained if there is the constant threat of a lawsuit 
based on the vague language found in this bill. 

Under the provisions of the bill, the supplier will be forced, as a matter of 
self-protection, to fix standards of performance in contracts and leases. In this 
way, what once were helpful suggestions, which the dealer could accept or not 
as he might wish, would become stipulated contractual requirements. If this 
is not done, suggestions might be called evidences of coercion. We would not 
welcome this rigidity, and we doubt that our dealers would want it. Problems 
of human relations cannot be solved by litigation, or the threat of litigation. 

My company is opposed to the divorcement bill H. R. 426. 

First, let me point out that:there is a statement in this bill to the effect that 
suppliers subsidize their retail operations from profits made in other activities. 
This is not true of my company. We require that each function, whether refin- 
ing, transporting or marketing, stand on its own feet and show a profit on its 
operation. 

Taking all segments of the economy into account, the probable effects of this 
bill seem very clear. As I have pointed out, we own about 2,700 retail service 
station properties which are operated by independent lessee dealers; we also 
have about 4,700 leaseholds on service station properties which we also sublease. 
What would we do with these properties if this bill passes? Very few dealers 
Will be able to raise enough capital to purchase a station. Probably very few 
of us in this room could raise the $40,000 to $100,000 necessary to buy a modern 
station. Chain organizations and syndicates undoubtedly will be formed to 
purchase these properties in sizable groups. The present lessee dealer will have 
a new landlord to replace Esso and the dealer will then have good reason to 
worry about his status as an independent businessman. It can be expected that 
many lessee dealers will be forced to become employees of the new organiza- 
tions. Those dealers who own their stations are sure to be faced with many 
new competitive problems. 

The prohibition against retail sales by wholesalers has probable effects that 
you may not have realized. The bill applies to all petroleum products. There- 
fore, a supplier could no longer sell and deliver heating oil to homeowners if it 
were also a wholesaler of gasoline or fuel oil. This is the same as preventing 
a dairy company from making sales and deliveries to homes if it also sold milk 
to grocery stores. Moreover, wholesale suppliers sell and deliver to commercial 
and industrial accounts and to agencies of the Federal, State and local govern- 
ments in bulk quantities into large storage tanks. These sales are handled by 
wholesale suppliers on a direct basis since the service station dealer is not 
equipped to make deliveries to the storage tanks of these accounts. Many prod- 
ucts, such as heavy oils for machinery, solvents and waxes, are not service 
station items. The proposed bill would cause serious injury to these consumers 
by prohibiting such sales by suppliers. 

We do not have any TBA commission agreements. We sell our own line of 
tires, batteries, and accessories, under the trade name Atlas, which are manu- 
factured for us according to our specifications. We endeavor to sell our detail 
dealers on the merits of stocking and merchandising our motor fuels, motor oils, 
tires, batteries, and accessories which in our belief are better than many com- 
petitive brands and second to none. We think it is good business for an Esso 
dealer to offer a complete line of Esso products and thereby capitalize on our 
extensive advertising program. 

Esso dealers are free to purchase and sell TBA products of any make from any 
supplier. Practically all Esso dealers handle some TBA items not purchased from 
Esso. We do not have any statistics on these products. However, we know that 
50 percent of the Esso dealers carrying an inventory of tires or batteries carried 
brands competitive to Atlas or did not stock Atlas tires or batteries at all. 

While Esso is primarily a refiner and wholesaler of petroleum products, and 
these products serve all phases of the economy, a major part of our business is to 
provide products for the motoring public. In this aspect of our business, tires, 
batteries, and accessories, although small in terms of volume, form a very natural 
part of our inventory. 

The present bill, as we understand it, is intended to prohibit suppliers of gaso- 
line products from acting as agents for manufacturers of TBA. While the bill 
does not propose to cover our type of business, where we purchase and resell 
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TBA, we nevertheless oppose it as unnecessary. To the extent that dealers are 
restricted and forced to buy only their supplier’s line of TBA, we believe that 
there are already prohibitions in the antitrust laws which can be effectively 
invoked. 

Mr. Roosrvetr. Mr. Scholl, I would like to say to you what I said 
to Mr. Jordan today. Undoubtedly, after we have had time to go 
over it carefully, we would like to have with you the opportunity of 
perhaps discussing it either formally or informally again at a future 
time. 

Mr. Scuout, I will be glad to make myself available at any time. 

Mr. Roosryetr. Mr. Scholl, I would like, I think, to go back over 
some of the same ground a little bit that we covered w ith Mr. Jordan 
of the Shell Co. this morning, in order that we can see somewhat, 
try to get a pattern of the industry. That is what we are trying to 
do across the country. 

No. 1, how many so-called commission-type stations do you have, 
and do you differentiate, as Mr. Jordan did this morning, between the 
consignment station and the commission station ¢ 

Mr. Scuouu. I think our situation on commission stations, Mr. 
Chairman, is quite different from that of the testimony you heard 
this morning. 

We have only 66 commission stations at the present time. Frankly, 
they don’t form a very—— 

Mr. Rooseverr. Out of how many ¢ 

Mr. Scuoiu. You mean, out of the total dealers ? 

Mr. Roosrvetr. Total dealers. 

Mr. Scuoiu. Roughly 25,000. We don’t regard that as a very 
important part of our marketing setup. 

We have used this commission type of agreement largely in areas 
where we had a new dealer who was not experienced, where he was 
sort of breaking into the business, and this was a temporary expedient 
to get him started. 

We have used it in places where the prospective dealer simply didn’t 
have the money, the working capital, to get established. We have 
used it in places where we had a location that just didn’t have very 
much volume, where we thought it had a future and we wanted to get 
a man established, and hoped he could build it up. 

We moved our commission agents out of the commission category 
and into the independent dealer category just as fast as we could, and 
in every case this operation is one that we consider to be the equivalent 
of a company-operated station. But it has been rather a temporary 
thing with us. 

Mr. Roosrveir. Do you have any company-owned stations that you 
operate ? 

Mr. Scuori. Yes, we have some, but the number is negligible in the 
total picture. 

Our direct salary-operated stations are, I think, all either training 
stations at which we maintain quite a few scattered through the 
territory for the purpose of training dealers, or stations, such as 
those on some of the turnpikes where, under the contracts we have 
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with the turnpike commission, we are required to operate the stations. 

Mr. Roosrvetr. Now exclusive of the turnpike ones, how many 
would you say you had, in round figures ¢ 

Mr. Scuort. Well, I am sorry, ‘T haven’t that figure in my mind at 
the moment, bec: ause that number has’ been expanding a little bit 
because we have embarked fairly recently on an expanded training 
station program. I will be glad to furnish the number. 

Mr. Roosrveir. Would you furnish that to the committee, together 
with if possible, a breakdown in the numbers over the last 3 years, 
in order that we can see the growth of that ? 

Mr. Scnotz. Yes, I will be glad to. I can assure you that over 
that 3-year period, the number of direct company- -operated stations 
has been negligible in the total distribution picture, as far as we 
are concerned. 

(The information requested is as follows:) 

1. The number of Esso direct salary-operated stations exclusive of “turnpike 
Stations” during each of the last 3 years was: 1954, 14; 1955, 33; 1956, 31. 

Mr. Roosrvett. Now do you have any consignment stations? 

Mr. Scuouu. No, we do not. 

Mr. Roosrver. None at all? 

Mr. Scuoiui. No. 

Mr. Rooseverr. I notice from your statement that roughly some- 
where around 9,000, or a little under that, maybe about 8 ,000, ‘of your 
dealers have been with you over 10 years. 

Mr. Scuoiu. Yes. 

Mr. Roosrverr. 8,000 out of 25,000 is a pretty good figure. 

Of the remainder, under 10 years, what, in your opinion, is the 

cause for the turnover in the ones that you, let’s say, fave had less 

than 5 years’ Is it due to inability because of managerial problems, 
or they go to other fields, or is it because the location is not one—as 
was testified this morning, that the location seemed to be prepetual- 
ly a bad one ¢ 

Have you ever made an analysis of those turnover figures? 

Mr. Scrort. No. I am confident that there isn’t : any easy answer 
to it. All of the things that you have mentioned would turn up, 
I am sure, in any survey of that kind. 

You are dealing with people. They are affected by a variety of 
things, both in their business and in their personal life. They drop 
a business for a variety of reasons, and you have heard a lot of them 
mentioned by previous witnesses, and I am sure that in any analysis 
you made of a group of dealers who went out of business, you would 
find that they run that whole gamut of causes. 

Mr. Roosrvert. But, you see, what the committee is trying to get 
at, these figures which have been thrown up at us, which vary “to some 
extent but, on the whole, indicate a large turnover, now, here you 
have roughly one-third of your dealers w ho obviously are very stable 
people. 

hey have been there for a long time. They must be getting along 
reasonably well. 

We would be interested, I think, in knowing what about the bottom 
third ? 

We assume there is a middle third, and then there is a bottom 
third. 

What are the figures on the bottom third ? 
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What is their length of tenure, and what, in general, are the rea- 
sons for their seeming failure to get into this top third group ? 

Mr. Scuoiy. Well, now, again, Mr. Chairman, when you are try- 
ing to think in terms of the magnitude of the problem, I don’t think 
a ought to consider this against a background of 25,000 dealers 

ause, as has been previously pointed out, there are all kinds of 
dealers. 

Mr. Rooseverr. Well, I would be interested in reducing the 25,000 
figure to one that would be more realistic, and let’s call it the average- 
type service station as against, what I call the special type of service 
station which would be the grocery store or one of those kinds. 

Would you reduce it, let’s say, to 18,000? 

Mr. Scuo.t. I don’t know. It would be a guess. When you get 
out into the country areas, you get a lot of these outlets that are not 
what we think of as the automotive service station. 

Mr. Roosevetr. Hasn’t the Esso Co. ever made any kind of a sur- 
vey of its dealer situations from which you could furnish us with some 
of these ? 

Mr. Scuotx. I think we could. We can certainly tell you the num- 
ber of automotive service station outlets that we have. That figure I | 
am sure we have. I don’t believe that we have ever taken the time and 
trouble, and it would require considerable of both, to analyze this 
turnover figure because literally it means that you have to look at every 
case. You can’t just classify them roughly because everyone 

Mr. Roosevett. The only reason I am asking, it seems to have been ' 
worth while to the Shell Co. to do it, and I think one or two of the 
others who supplied us with it. I am wondering why it hasn’t been | 
good policy for you to do so. 

Mr. Scnott. I will admit I was surprised at the detailed breakdown 
Shell was able to give you this morning. They madeasurvey. I am 
not aware we have those figures. 

Mr. Roosrvet”. Going on from there, then, have you any similar 
dealer relationships as were described to you this morning by the Shell. 
people? What are your normal contacts with the independents? Are 
they wholly through your local manager or do you have means of 
holding dealer meetings? 

Mr. Scnoitzt. We have become increasingly conscious of the problem 
of dealer Gommunications over the last few years, and we have tried, I 
think, every means that have occurred to us of trying to bring this 
Esso dealer who is so important to us closer to the company. 

Now, the most recent technique we have used, which is not unique 
with us, is that device of the dealer panel, and at the present time it 
is established policy with our marketers that in every district, and 
that is getting down to the local area, every district is directed to 
have at least three dealer panel meetings a year. 

Mr. Roosevett. Who selects the dealers? 

Mr. Scuotxi. Let me explain, because calling it a panel doesn’t mean | 
anything, necessarily. What we are doing there is calling in to a 
meeting with the district and the division management a new group 
of dealers every time we have a meeting, with the idea in that way of 
bringing, if possible, all of our dealers in that particular area in con- 
tact with the management group at least once a year. 

Mr. Roosrvett. Now, could you furnish us in those areas with a list 
of the dealers who have attended your panel meetings in order that 
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we may see how successfully you have accomplished the job of bring- 
ing them all in from that area ? 

Mr. ScHoiu. Well, now, by list of dealers, you mean literally you 
want the names? 

Mr. Roosrvett. I presume that you must keep a record of the peo- 
ple who come to these panel meetings. 

Mr. Scuott. We may. Now, we do this in several ways. We have 
another type of thing we have done which is really closer to what you 
think of as a panel, where we have simply selected a group of dealers 
and in some cases brought them into New York to sit down with man- 
agement so that we can toss at this selected group questions about 
how well are we doing with our dealers, do they like this policy, what 
are their gripes, and that kind of thing. 

And that sort of selected panel thing has also been done at our 
division level. Of course, there we have a list of the dealers because 
they were selected by us as being a representative cross section and 
we have done that kind of thing as well as—— 

Mr. Roosrvett. Do you rotate those or do they stay pretty much 
the same people? 

Mr. Scuotu. Mr. Roosevelt, I am not sure that this has been in effect 
long enough for me to say that we have got an established pattern 
of rotation. I don’t think this goes back more than a year or 18 months. 

Mr. Roosgvett. In other words, it is a fairly recent development. 

Mr. Scnoty. Yes. It is fairly recent. It is something that we think 
holds real promise, and we intend to continue and do more of the same 
thing. And, as you see, we are doing it two ways, but I don’t know 
whether there is any established procedure because in all of these 
things we try to be flexible and openminded and keep trying something 
new because we find that is important in keeping people interested. 

Mr. Roosrverr. Have you any policy at the present time that calls 
for leases of longer than 1 year ? 

Mr. Scuoiyi. Yes. For a number of years we have had such a policy 
of making leases for longer than a year available to the proven good 
dealer. Now, our usual type of lease is of 1 year, noncancelable 
lease. 

Mr. Roosevett. One year noncancelable ? 

Mr. Scuoiyi. Yes. One year, noneancelable. We have used that 
form of lease for many years. It is a very simple form of real-estate 
agreement. It contains no provisions with respect to the operation of 
the station, and we found it quite satisfactory. We have actually 
experienced very little demand on the part of good Esso dealers for 
long-term leases, but we have had this policy for a number of years 
that we are perfectly willing to consider giving longer leases, and we 
have a substantial number running up to, oh, 5 years, let’s say. There 
are a few that perhaps are longer than that but very few. 

Mr. Roosevett. At what stage would a man become eligible for a 
3- to 5-year lease? I mean a dealer, not a man. 

Mr. Scnouu. I don’t think there is any rule on that, Mr. Chairman. 
I think it is a question of management judgment, that 1f a dealer comes 
forward and says, I would like to have a lease for longer than a year, 
they have got to decide that in their judgment this man looks as though 
he was a good long-term risk as a tenant. 
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Mr. Roosrvert. Mr. Scholl, how many dealers would know that 
such a thing existed under normal circumstances? Do you 

Mr. Scuotyi. We have let it be known by various means of communi- 
cation, and I think our dealers are aware that this is true. 

Now, let me be quite frank about it, that I think it is a matter of 
human experience that the man who is most likely to be concerned 
about his legal hold on the situation is the man who is a little con- 
cerned about how well be is doing. I think it has been our experience 
that the really good dealers don’t worry about that. They are good 
enough, and they know they are good enough, so that, if they can’t 
get along with us, there are plenty of other people who would like to 
have them as dealers. That confidence keeps a fellow from worrying 
very much about whether he has some legal hold on this station that 
we happen to own. 

Mr. Roosevert. Do you know your distribution people—what per- 
centage would you say, or how would it be divided between independ- 
ent jobbers with whom you have contracts as against your own direct 
distribution to the retail outlet, or to a wholly owned subsidiary that 
would act as a wholesaler ? 

Mr. Scuortu. It happens that, in our distribution picture, jobbers 
account for, I believe, a relatively small part of our distribution as 
compared to many other companies. I don’t know whether that is 
because we have been in business in the area where we operate for a 
longer number of years than many companies, but that seems to be 
the way itis. Wedo havea number of jobbers. 

Mr. Roosrvett. Isn’t it, possibly, because you found it was more 
economic to do it direct than to do—— 

Mr. Scuotx. Certainly, that is a factor always. You can’t get 
away from the economic aspects of distribution. 

Mr. Roosrvett. Do you operate in any other area besides the area 
that is 

Mr. Scuoru. Eighteen States and the District of Columbia. 

Mr. Roosrverr. Are any of those 18 States, if you have looked at 
the places where the committee is going to go, do you operate at all 
in there? 

Mr. Scnotu. This is the only meeting that you will hold within 
the area where we operate, I believe. Our area runs from Maine 
down through South Carolina, goes as far west as Pennsylvania, West 
Virginia, Arkansas, and ends at Louisiana on the south. 

Mr. Roosrvett. Could you give us a representative list of dealers 
from which we could pick at random in, let’s say, any of the surround- 
ing States, so that we might have a discussion directly with them? 
To be very honest with you, what we are looking for is a dealer that 
you have not brought in, or a dealer that some association has not 

rought in, but a dealer that we have been able to go to direct and 
say, “We want to talk to you asa man in the field.” 

Mr. Scnotx. Yes, indeed. I think that is a fine idea, and we would 
oe very glad to give you a list of what we consider to be represenative 

ealers. 








REPRESENTATIVE List OF Esso LESSEE DEALERS IN AND AROUND WASHINGTON 


W. A. Barber, 10th Street and Main Avenue, Washington, D. C. 
J. A. Gore trading as Gore’s Esso Servicenter, 703 North Washington Street, 
Alexandria, Va. 
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W. E. Stevenson trading as Viers Mills Road, 11202 Viers Mill Road, Silver 

Spring, Maryland. 

E. J. Selig, Alameda and Walters Avenue, Baltimore, Md. 

C. T. Gladstone Park Heights and Rogers Avenue, Baltimore, Md. 
C, C. Sisson, Georgia Avenue and Wheaton Road, Wheaton, Md. 

C. C. Cloe, Jr., Triangle, Va. 

J.O. Whelan, Washington and Adams Streets, Petersburg, Va. 

J.S. Johnson, 709 Jefferson Avenue extended, Warwick, Va. 

R. W. Wyatt, 14th and D Streets, West Point, Va. 

W. J. Smith, Smith’s Esso Servicenter, Hampton, Va. 

I would like to point out that I am quite happy that in the last 2 
days you have had an opportunity to see 2 adel Esso dealers. The 
were here on association business, and in some cases they were a 
vocating things that I don’t agree with them on, but I still say 
that they are good, representative, Esso dealers, and I think you could 
realize what I am talking about. 

Mr. Roosrvett. Yes; I think they were very complimentary to you, 
and I don’t blame you for being happy about it. The last question 
that I would like to ask is whether you feel that it would be profitable 
for the industry as a whole, assuming for a moment that the real 
problems here lie among the dealers who have less than 5 years’ tenure 
with their companies, would it be profitable for the industry, perhaps 
with our help, to explore other means of trying to get adjudication of 
the complaints and the problems which, as you know, have been de- 
tailed to us, and which have been the cause of complaints to the 
Federal Trade Commission, as well as the Department of Justice, in 
order that (1) we can forestall, if possible, any other Federal legisla- 
tion, lighten the burden somewhat on existing Federal agencies, and 
(2) to have, as nearly as possible, an equitable manner in which the 
rights of people who are in the more difficult situations in the dis- 
tribution field can be solved? Would you feel that your company 
would be willing to try to cooperate with us in seeking such a solution ¢ 

Mr. Scuoii. We would, of course, cooperate with you, Mr. Chair- 
man, in any idea you had that would seem to serve the best interests of 
our business. If I understood your question as to whether some new 
legal means ought to be set up to try to solve some of these problems 
that have been presented to you on complaints that you have heard, 
and that you certainly have struggled with for a long time now 

Mr. Roosrver. I did not mean “just legal means. I meant, possibly, 
means set up within the industry itself, such as has been set up within 
the automobile-distribution field, through arbitration panels and 
things of that kind. 

Mr. Scuoiy. I think my answer to you has to be this: that I do not 
think so. I think what you are dealing with here is a problem in human 
relations. We feel that one of our chief problems is the matter of 
getting along with this great group of dealers on whom we rely. That 
is a problem ; very often it turns out to be a problem in human 
relations. 

It may be an economic problem in certain areas, but the main thing 
is to try to get a better understanding of them as people, to understand 
their problems, to have them understand ours. 

I do not believe, and I don’t think my company feels, that that is 
the kind of problem that you resolve by having someone on the outside 
come in and say, “Well, now, I’ll take this responsibility over, and I 
will furnish a means for hearing the complaints and. for bringing pres- 
sure to bear on resolving them.” 
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I think it is a problem; we cannot get away from it; I think we have 
to solve it ourselves. 

Mr. Roosrvett. I would not disagree with that, necessarily, and I 
did not mean to-imply-that-it-had to be somebody outside. What. we 
are trying to do is to see whether we might not find a way to do the 
— inside, and improve your own means of contact with your own 
dealers. 

Mr. Scuotu. As a problem inside, in the sense that it is one between 
our company and its dealers, that is one of the main problems we have 
to solve in this business. That is one of the things we work with all 
the time. Now, if we have overlooked some means of getting together 
with these people, if there are some new techniques that we are not 
aware of, and somebody can point them out to us, we would certainly 
love to know and we would love to try it. 

But we would want to try it as a matter of a problem between our 
company and our group of dealers, and not as part of some industry 
endeavor or some arbitration tribunal, or whatever it might be, be- 
cause we frankly do not think that is the best way to do it. 

Mr. Roosrvett. Thank you, sir. Now, I have one last question. 
This morning you probably heard the testimony from Mr. Jordan, of 
Shell, that they did not, as a matter of policy, sell to anyone except 
those who were selling the Shell products as such. They did not sell 
to unbranded dealers. Is that your policy? And, if not, why not? 

Mr. Scuoxiz. That is not our policy. We sell a certain amount of un- 
branded gasoline. The amount, in our entire picture, is relatively 
small, and I want to make it very clear 

Mr. Roosrveit. Could we have the figures submitted to us, assum- 
ing you do not have them at the moment? 

(The information requested is as follows:) 





During 1956 our “unbranded” motor-fuel sales represented 4.99 percent of our 
branded motor-fuel sales. 

Mr. Scuoutu. I do not have them here. We will be glad to give them 
to you. But I think you will be particularly interested in this: This 
unbranded gasoline which we sell is not the same quality as our 
branded gasoline. We have always insisted that any gasoline which 
we sell in the unbranded market be of a lower quality than our house- 
brand gasoline. In that respect, we are unlike a good many companies 
I know. This question of unbranded gasoline is a troublesome one. 
I do not know what the right answer is. We probably have less of that 
business now than we did have, and it is not an important part of our 
business. 

But, on the other hand, we haven’t entirely gotten out of it, on the 
theory that there seems to be a market for this sort of thing. We can 
~~ it as part of our operation. If we don’t supply it, somebody else 
will. 

I am not sure that is the right answer, I will admit. 

Mr. Roosevett. Is it not also true that at the present time the un- 
branded field is growing in the total volume of gasoline sold? 

Mr. Scuotu. Yes; but not as a result of the amount that we are 
putting into that channel of distribution. 

Mr. Rooseveit. And you therefore establish your price on the un- 
brandéd gasoline at about how much below the price that you estab- 
lish for your branded gasoline? 
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Mr. Scuouw. It is lower. I can’t tell you. I don’t know that there 
is a fixed differential, because I think that is largely a matter of meet- 
ing competition and deciding whether you want this business at the 
price at which you can get it. I don’t think there:isany fixed differen- 
tial. It is a lower price as it is a lower quality. 

Mr. Roosevett. In other words, you do not have a standard price 
in the unbranded field. You might sell one unbranded jobber at one 
price, and another one at a different price ? 

Mr. Scuoty. In a different area. 

Mr. Roosrvett. Ina different area ? 

Mr. Scooiy. We might; yes. 

Mr. Roosrvetr. Mr. Brown? 

Mr. Brown. Mr. Scholl, the Esso Standard Oil Co. differs from the 
Shell Oil Co. 

Mr. ScuHouu. Yes, sir. 

Mr. Brown. I mean in this respect, in this problem of integration, 
in that you state that you are a refiner and distributor, that you do not 
own any oil wells. 

Mr. Scuouu. That is right, sir. 

Mr. Brown. You buy your crude oil from affiliates or from others; 
right / 

Mr. Scuoti. Both. My recollection is that something over a half 
of the crude that we purchase, we buy from other than affiliated com- 
panies. 

Mr. Brown. One-half? 

Mr. Scnoii. Over a half, I think it is. 

Mr. Brown. What percentage of the crude oil that you refine is 
domestic, and what percentage is from foreign sources ? 

Mr. Scnoun. All of the crude which goes into our ordinary liquid 
products, gasoline and that sort of thing, is made from domestic crude. 
We import about an average of 76,000 barrels a day of crude, I think all 
of it from Venezuela, and all of the what we call specialty crude. It 
is crude which has particular properties for making asphalt or for 
making wax or for making lubricating oil. 

Mr. Brown. In the distribution, you distribute almost exclusively, 
I believe you said, through company-owned wholesaler setups. In 
other words, you do not distribute an appreciable amount through the 
retail jobber, I mean the independent jobber ? 

Mr. Scuou.. I said compared to, I think, many other companies, our 
proportion is smaller. We do have a number of jobbers and dis- 
tributors. 

Mr. Brown. Let’s take the Washington market, for example. The 
gasoline products that are sold at the Esso stations in Washington, 
where is that gasoline refined ? 

Mr. Scrroty. I would say partly at Baltimore, probably, but largeby 
in the gulf, in the gulf area. 

Mr. Brown. The gasoline that is refined in the gulf area and trans- 
ported into this market, it comes by tanker mostly, does it ? 

Mr. Scnouw. Yes. 

Mr. Brown. Does the Esso Co. own the tankers, or is that by common 
carrier as such ? 

Mr. Scuoii. We have a long-term charter arrangement covering 
most of our tanker transportation. 
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Mr. Brown. Chartered from whom ? 

Mr. Scroun. From an affiliated company, largely, but not entirely. 

Mr. Brown. Would you say that the a liated company has char- 
tered most of it or 90 percent of it ? 

Mr. Scnouu. Yes. The percentage is in the 90’s, let us say. 

Mr. Brown. Is there any other affiliated company involved in get- 
ting that gasoline to the pump or the point of sale? 

Mr. Scuo.. ()uite a large amount of product is purchased from an 
affiliate which refines it in Texas, if you are going back that far.. But 
beyond that, I would say “No, there 1 1s no other affiliate involved in the 
movement to the Washington market.” 

Mr. Brown. In other words, when the gasoline comes in on the 

tanker, the chartered tanker, and is placed in a bulk tank somewhere, is 
it your own trucks that distribute it to the retail 

Mr. Scuott. No. That inland transportation would be partly in 
our own trucks, I would think, and partly by transport hauler. 

Mr. Brown. Common carrier ? 

Mr. Scnoiti. Common carrier, or a contract carrier. 

Mr. Brown At the retail level, Mr. Scholl, you have said that you 
only lease some 2,700, and you lease and re- -lease 4,700 stations. Would 
those 7,400 stations account for more volume than the other 17,000 
with which you have no ownership or lease connection ? 

Mr. Scuott. I don’t know that I can give you that figure exactly, 
but if I can guess the point you are getting at, I would say that that 
croup of stations accounted for a much larger proportion of the total 
amount of gasoline that we distribute than the same number of sta- 
tions in the other category. They are the better stations. 

Mr. Brown . They are the better stations? 

Mr. Scuott. Yes. 

Mr. Brown. Are the 2,700 that you own geographically distributed 
throughout the area so that there are a few, w idely scattered ? 

Mr. Scuoiyi. Yes; I would say so. 

Mr. Brown. With that many stations, 7,400, the Esso Standard Oil 
Co. is on the hook of a lot of leases, is it not! ? 

Mr. Scnoty. That is right. 

Mr. Brown. It would run into the millions and millions of dollars, 
would it not ? 

Mr. Scuotz. In lease commitment? Yes, indeed. 

Mr. Brown. When you go in and select a location that you want, the 
person who owns the property or the investor who holds the lease to 
that property with whom you deal on the first lease, specifically wants 
the name of Esso Standard Oil Co. on that lease, does he not? 

Mr. Scnoti. Yes: he certainly is interested in that, and frequently 
that is instrumental in closing the deal, sure. 

Mr. Brown. In the case of the first lease, for instance, on the 4,700 
that you lease and re-lease, is the first lease agreement with the owner 
on a gallonage basis, or on a cash basis, or will it vary ? 

Mr. Scot. It will vary. There are some gallonage leases: there 
are some flat rent Jeases; there are some on a gallonage with a minimum, 
and some on a gallonage with a minimum and a maximum. 

Mr. Brown. The owner wants to receive from his investment in land, 
and if he puts up the money for the improvents thereon, wants to receive 
the going rate of return on real estate investments ? 

Mr. Scuott. I assume he wants to get all he can. 
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Mr. Brown. That is right. And generally does, does he? 

Mr. Scuouu. He certainly tries to get all he can. 

Mr. Brown. What would you say that the average rate of return 
to the owner would be on the leases where you are the first lessee? 

Mr. Scuotn. I haven’t the vaguest idea, Mr. Brown, and I suppose 
that his rate of return all de spends on when he bought the property and 
whether it has appreciated in value up to the time he made the lease, 
and all that kind of thing. I wouldn't have any idea about that. 

Mr. Brown. Can’t you “think of a single specific example where the 
return would be 8 percent a year, or 10 percent a year? 

Mr. Scuotzi. Oh, I am sure there are any number of examples of 
any kind of return that you want toname. I do not know them. But 
there is no formula which would be applicable. I wouldn’t think there 
was any way of saying usually a property owner will insist on getting 
thus-and-thus return on his property. He has got to be practical. He 
looks at a market situation. Maybe he shops around among a number 
of oil companies and he finds out who will give him the best deal, and 
then he makes his deal. 

Mr. Brown. Does the Esso Standard Oil Co. ever tabulate, on a 
regular basis, which stations are paying out on the lease arrangement, 
that is, whether they are making their lease rental, whether they are 
behind on it, or ahead on it ? 

Mr. Scuotu. Oh, yes; we know that. 

Mr. Roosrveir. Would you yield 1 minute? 

Mr. Brown. I yield. 

Mr. Roosrveir. Your rental is directly in proportion, howeve a to 
the amount that you have invested in the property, is that not so? 

Mr. Scnoui, The rental that we pay ? 

Mr. Roosrveir. No; that is paid to you by the dealer. 

Mr. Scnotyi. We were talking about the base lease. as I understood, 
Mr. Chairman. Mr. Brown’s reference was to the deal between the 
property owner and Esso as lessee. 

Mr. Rooseverr. That is right. But in turn, in order to pay that 
property owner, you collect from the dealer a rental. 

Mr. Scnott. That is right. 

Mr. Roosrverr. That rental, I assume, is directly related to the 
amount that you have to pay the lessor. 

Mr. Scnorx. We certainly try to get on a sublease not less than the 
amount of our rental obligation. 

Mr. Brown. Do you ever get more ? 

Mr. Scuorz. Yes. Ina fortunate instance, we do. 

Mr. Roosrveir. What is the policy ? 

Mr. Scuou.. I will get into the policy right away. I thought you 
were shooting at that. 

We are not in the real-estate business, but we try to get the reason- 
able value of a service station as a going service station when we lease 
or sublet it to a dealer. That will mean that in some cases, if it is a 
leased station, we may be getting our base rent back and some profit: 
There may be cases where we have made a bad guess and we don’t 
even get our rent back. 

But on the whole, we tr y to handle our lease obligations so that we 
make some small return on this group of stations. 


92285—57—pt. 1-26 
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Mr. penne. You can obviously see what I am getting at is, 
where the dealer’s margin continues to shrink, what I am trying to 
find aa has that any relation to the fact that perhaps you are paying 
too much for the lease, and therefore the only way you can recover it 
is to squeeze the poor dealer out of business—not out of business—I 
mean to the point where it hurts? 

Mr. Scuoi.. Let me see if I follow your thought there. In looking 
at a given service station location, our primary interest is to keep that 
a going Esso outlet. That is our primary objective. 

"The « question of whether we are going to make or lose on this thing 
from a real-estate point of view, is necessarily secondary. 

In trying to appraise the situation, we look at this outlet as a going 
business, and try to figure what kind of rent we reasonably ought to 
recover from that. 

Mr. Roosrvett. Mr. Scholl, I am going to ask you to submit to this 
committee the figures in relation to what you collect in rent from the 
individual dealers with whom you have arrangements, and the figures 
as to the amounts that you pay out to the lessors on the real estate 
that you lease. 

Mr. Scnouu. Certainly. We will be glad to furnish that, sir. 

Mr. Rooseverr. If you will put that in relation to the total income 
of the corporation, that will give us some idea of the importance of 
the real-estate business to the company. 

Mr. Scrroty. All right, sir, we will furnish that. 

(The information requested i is as follows:) 

The amount collected as rent and the amount paid out as rent in each case on 
land leased, during 1956 were: 
nO a ee ei eS os i dal $12, 225, 026 
Reet patd...._.. I a i a hie dn nsikinlpet Se 11, 999, 408 
Total rent receipts from service- -station properties, both owned and leased, 
amount to about 1 percent of gross operating revenue. 

Mr. Brown. Mr. Scholl, with the stations that you own and lease 
at the retail level, have costs of doing business gone up appreciably 
since World War II, such as wages? 

Mr. Scroty. Oh, yes. 

Mr. Brown. Operating expenses ? 

Mr.Scnoru. Yes. 

Mr. Brown. The cost in refining has gone up, too, has it not, Mr. 
Scholl ? 

Mr. Scuotu. Yes, it has. 

Mr. Brown. In your cost-accounting practices in the company, 
have you been able to keep abreast of these increased costs of doing 
business at the refining level ? 

Mr. Scuotu. Yes, I think we have been able to keep abreast, not as 
well as we should have, but by dint of cost-reduction programs, of 
modernization of plant, of looking for w ays of saving money in every 
way that you could, we have been able to keep our “refining depart- 
ment on a basis where it continues to make a return on the investment, 
and at the same time we have materially improved the quality of the 
product that we turn out. 

Mr. Brown. It has been stated several times here today, and again 
may I direct your attention to the chart which is now up right over 
here-—. 
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Mr. Scuott. I wish I didn’t have to look at it. It confusesme. But 
I will. 

Mr. Brown. The tank-wagon price of gasoline has gone up 61 per- 
cent since 1940, according to that chart. It has been stated several 
times that most of that is the increase in the price of crude oil. Would 
you say that most of it has been the increase in the price of crude oil ? 

Mr. Scnou. Certainly the biggest item in a refiner’s cost picture 
is the cost of his basic raw material, which is crude; so that any in- 
crease’ in crude is going to be reflected necessarily, I think, in an in- 
crease in the price of the products that he makes. 

Actually, crude didn’t advance materially for 314 years up to this 
last increase in the early part of this year. 

Mr. Brown. Do you recall offhand what the price of crude was 
back in 1940? 

Mr. Scuouu. I am sorry, but I have very little contact with our 
crude-purchasing oper ations, and I just don’t know. I could find that 
out for you very easily. 

Mr. Brown. In other words, there have been other costs though, 
which have gone up, other than price of raw materials ¢ 

Mr. Scuoiu. Oh, yes. <All costs have gone up, Mr. Brown. 

Mr. Brown. In every business. 

Mr. Scnouu. Yes. 

Mr. Brown. You have had specific price increases that you pass 
along, in the tank-wagon price, during that 16-year period, is that not 
right ? 

Mr. Scuoun. Yes. 

Mr. Brown. Have you been able to increase at the retail level, just 
thinking in terms of these stations you know that operate where 
they buy it at the tank-wagon price and sell it at the consumer price, 
have those costs—has the dealer been able to add those costs on and 
pass them on to the public, as well as the refiner has been able to add 
them on and pass them on at the tank-wagon price ? 

Mr. Scuoii. You realize that we don’t operate at the retail level to 
any considerable extent. If you are asking me as a general 
question—— 

Mr. Brown. Yes. 

Mr. Scuotn. Whether I think that the service-station dealer has 
been able to recover his extra costs, that depends a good deal on the 
kind of market he happens to have been operating in. If he has been 
able to operate in what we might term a normal market condition, 
then I think that he has been able to recover his costs, pretty generally. 

Mr. Brown. According to the chart, he has been able to recover 
about one-fifth as much of his increase in cost as the refiner has been 
able to add on in the past 16 years. Is that true? 

Mr. Scnoux. I don’t think that you can draw a conclusion, that con- 
clusion, from that chart. I am not a good enough figure man to 
analyze that very thoroughly, but I don’t think that that—I wish 
you had asked this of Mr. Famariss, the previous witness, who was a 
refiner—I doubt if that seonan as I think you interpret it as showing, 
that the refiner is much better off than the marketer. 

Mr. Brown. Costs have gone up, operating costs have gone up at 
the retail level. 
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Mr. Scuoui.. All costs have gone up; yes, sir. Whether you are a 
refiner or a marketer, over this period your costs have gone up very 
materially. 

Mr. Brown. One other question here on your statement. 

Do you think that the Esso company could distribute gasoline more 
economically to the consumer if they owned and operated more sta- 
tions, with all the disadvantages of wages to be paid in line with 
company policy, and so forth ? 

Mr. Scout. I don’t know whether this is an exact answer to that 
question, Mr. Brown, but I would like to refer to a little booklet we 
have, called “A Statement of Service Station Dealer Policy,” which 
is a statement of company policy, which we have distributed to our 
dealers and which is sort of a bible for our salesmen. 

The first section, entitled “The Service Station Function,” says this: 

We support the principle that the motoring public is best served by the dis- 
tribution of petroleum products through service stations operated by independent 
dealers. 

Mr. Brown. That is the answer to that question. 

Mr. ScHoii. Excuse me. 

Mr. Chairman, if I might, it might be of interest to your committee 
to have a copy of this statement of our company’s service-station 
policy, and I would be glad to submit it to you, sir. 

Mr. Roosrveir. The committee will be glad to accept it. 

(The document referred to is as follows :) 


A STATEMENT OF SERVICE STATION DEALER POLICY 


(By J. A. Miller, General Manager of Marketing, Esso Standard Oil Co.) 


“* * * our relationship is an old one. Because of the many changes in our 
own sales organization * * * the addition of many new Esso dealers to our 
family * * * it is timely to restate that relationship.”—-November 1956. 

Hsso Standard Oil Co. recognizes its responsibilities to its customers, its share- 
holders, its employees, and the public. We restate here our policies with respect 
to a very important customer—the Esso dealer. 





The service-station function 


We support the principle that the motoring public is best served by the distribu- 
tion of petroleum products through service stations operated by independent deal- 
ers. We supply petroleum products, tires, batteries and accessories on a wholesale 
level to 25,000 dealers from Maine to Louisiana. We operate only 48 stations 
for training purposes. We also operate some stations on turnpikes, and a varying 
number of commission-operated stations to help new dealers become established 
in the service-station business. When commission operators become financially 
able to go on their own, these commission stations are promptly converted to 
a dealer basis. 


Esso’s role in the service-station function 

The Esso dealer customer is free to run his business as he sees fit. We have 
a keen interest in his success because our success is linked directly with it. Ac- 
cordingly, we suggest to him ways to improve his sales, profits, and the general 
welfare of his business. In this connection, we also offer, at no cost to the dealer, 
training courses in service-station management and operation. 


No exclusive contracts 

We do not enter into exclusive dealing contracts on gasoline, oil, tires, bat- 
teries, or accessories. We try to sell our Esso dealer customer on stocking and 
merchandising our Esso and Atlas products. As a matter of policy, we will 
continue to offer a complete line of quality products—second to none. Esso 
leadership, through research, is assurance to our dealer customer that we will 
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continue to supply him with the best in product quality. We believe that it 
is to our mutual advantage that our Esso dealer customers stock a full line 
of Esso and Atlas products. 
Dealer responsibilities 

We know it is good business to keep restrooms clean and to provide prompt 
and courteous service, because experience and consumer research show these 
things attract business. An Esso dealer who doesn’t give courteous and prompt 
service, and maintain a clean and attractive station reflects discredit on the 
Esso sign and hurts the business of other Esso dealers. We reserve the right 
to do business with whom we please. If we have the opportunity to deal with 
someone who has demonstrated ability as a good merchandiser we will do so in 
preference to one who has shown that he doesn’t take care of his business. 
Similarly, we prefer to lease a service station which we own to a dealer who is 
likely to be a good custodian of our property. 


Fair business rentals 


Less than 10 percent of all Esso dealer outlets are owned by Esso Standard 
Oil Co, and leased to dealers. Twenty percent, which we sublease to dealers, 
are owned by a wide range of interests, including doctors, lawyers, widows, legis- 
lators, and by estates and educational institutions. Seventy percent are either 
owned by the dealer himself or leased by him from others. Every station prop- 
erty we have represents an investment on which we try to make a fair return. 
Zach of our properties has been analyzed and the rent set on the basis of its 
fair value. 


Leases and lease renewals 


Leasing arrangements are considered on an individual and mutual benefit basis. 
Lease renewals are not contingent upon the dealer purchasing our products 
exclusively. 


About a fair return 


Sometimes we have to take a smaller initial rent than normal in order to permit 
a new dealer to get started in his own business. As he becomes established and 
able to pay what the property is worth in rent, we feel it entirely equitable to 
adjust the rent to a point where we obtain a reasonable return on our investment, 


Consultation with dealers 
We consult with representative groups of our dealer customers on new 


merchandising programs and dealer problems in order to obtain the benefit of 
their opinions and comments. 
Esso and dealer interdependence 

Market and other situations which adversely affect our dealer customer similar- 
ly affect our company and, therefore, we feel that we appropriately have a stake 
to his competitive problems. At times we can do nothing about particular situa- 
tions because of existing government regulations or trade regulatory laws. At 
other times we can and do help. It is of major importance that our mutual 
dependency for successful business be clearly understood. Working together 
in solving business problems provides the only sound basis for success in the 
highly competitive marketplace. Our problems should be solved by free, frank, 
and friendly discussion—not by appeals to government. 
Esso’s responsibility 

The Esso dealer is a valued customer and collectively makes up the largest 
and most important customer we have. We feel it is our responsibility, therefore, 
to help him to keep his business strong, competitive, and profitable. 
Dealer acceptance of Esso policies 

Our Esso dealer customers are the final judges of the soundness of our policies. 
We point with pride to the fact that 993 dealers have been selling Esso products 
for 30 years or more; 3,021 for 20 years or more; and 4,385 for 10 years or more. 

Mr. Brown. Thank you, Mr. Scholl. 

Mr. Roosevett. Mr. Nellis? 

Mr. Nexus. Mr. Scholl, I won’t keep you too long, because it has 
been a long afternoon, but I did want to ask you the same question I 
put to Mr. Jordan about the extent to which your company has ex- 
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amined into the possibilities of private financing for your lessees 
when you go into the question of making leases w ith them or m: aking 
financial arrangements with them under which they become debtors 
to your company. 

Do you know, in your company, whether or not lessees have avail- 
able to them credit facilities from private banking institutions? 

Mr. Scuout. I heard you ask that question, Mr. Nellis, and I was 
and still am confused as to the point you are getting at. 

You talk about equity capital. If a prospective lessee wants to get 
into the service-station business, he needs some working capital, and 

rimarily he needs enough money to buy an inventory of F produc ts and 
- small tools, and that sort of thing. That is what I would call his 
equity capital. 

Ordinarily a man has to save that. That is his investment in the 
business, and ordinarily he has to make that somehow, and save it, 
and put it in out of his own pocket. I don’t think that any man ex- 
pects to come in with no money of his own and find a bank or any other 
source which will put up that capital, which, as I see it, historically 
has always come from a man’s own savings. 

Mr. Rooseverr. Mr. Scholl, if I may interrupt you there, is it not 
the course or development of American business that nearly every 
beginner in business today does not finance his business wholly through 
his own savings or somebody else’s capital? He actually gets a pro- 
portion of it. And that even holds for the retail thing. If you buy 
an automobile today, I think you will agree the American automobile- 
riding public owns a very small equity in that automobile. 

I think what Mr. Nellis i is getting at is this: Has anything that 
you know of been done to give to this small business man an — 
tunity in the equity market, if he h: as, let us say, a thousand dollars 
to be able to get the other 2 or 3 thousand dollars; or if he has 2, is 
there any way rhe can get the balance of it ? 

Mr. Scuott. I agree with your point, Mr. Chairman, and the only 
point I wanted to make was that I think you do have to expect that 
the man has to start out with some equity capital. 

Mr. Roosrvett. Oh, yes. 

Mr. Scnoizi. Now, we have dealers who come in who have none. 
They have no savings, but we think they have ability. We think that 
they are good prospective dealers. That is the kind of fellow that 
we put into a station on a commission arrangement for a period of 
time. If he is as good as we think he is, he can build up this nest egg, 
this equity capital that he needs to get started. It may not be all he 
needs. If he can prove that over a period of time he can accumulate, 
let’s say, that thousand dollars that you mentioned, Mr. Chairman, 
and go to a bank, he may be able to get a character loan on the basis 
of that for another couple of thousand dollars that he needs to get his 
working capital. 

That, I believe, Mr. Nellis, can be done: And more than that, we 
ourselves, in a situation where we think a man has real possibilities, 
frequently will extend credit to him, perhaps on a load-to-load basis, 
for gasoline, or something of that kind, to enable him to pick up the 
load and get going. 

There are various ways it can be done. 
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Mr. Roosrverit. But, of course, basically what we are interested in 
is having him have real independence, and not to have to rely upon 
his supplier for it. 

Mr. Scuoiu. Very good, and I would like to address myself to that, 
because we are just as interested in that. We are not moneylenders. 
We don’t want to keep dealers in debt to us. What we want them to 
do is to get out of debt. 

We will make a credit arrangement for them in order to enable them 
to get started, only in the belief that in a reasonable time they can 
pay that off and get clear of it. 

Mr. Roosrvetr. Again, can you give to the committee in factual 
form, a picture of how many of your dealers are actually out of debt 
to you? In other words, does not the necessity of keeping their sta- 
tion modernized, new equipment to keep it up to a competitive posi- 
tion, does that not actually keep him in debt to you nearly all the 
time? 

Have you any facts or figures which you can give us on that point? 

Mr. Scuouui. Let me clarify the question, if I may. When you talk 
about the necessity of the dealer keeping his station up, aia re- 
pairs, and so on, are you now talking about the dealer who owns his 
own station ? 

Mr. Roosrverr. No; I am not. I am talking about the lessee. 

Mr. Scuotu. Because if he is a lessee and it is our station, we are 
the ones who are going to spend the money modernizing that station. 

Mr. Netuis. You said if it is a lessee and it is your station. 

Mr. Scnouu. I mean if we are talking about a station that we own 
and lease to a dealer, then we, as owner, are going to make any im- 
provements at that location, ordinarily. 

Mr. Newuis. I don’t think the chairman is talking about that. 

Mr. Rooseverr. I am not talking about that type of capital improve- 
ment. I am talking about the rest of his equipment which he has to 
have. He could not survive on just selling your gasoline. As you 
know, he has to have other equipment, automotive equipment. And 
one of the complaints before this committee is that the only way he 
can get the capital to have that rounded business is from his supplier, 
from his gasoline suppliei 

In fact, it was testified here that this is one of the great services 
that the supplier companies provide for him and for the public. 

What we want to know is this: Is he not actually in debt to you, to 
your company, because naturally you can only speak for your com- 
pany, for this other capital that has to be part of his rounded busi- 
ness in order to be able to stay in business ? 

Mr. Scuotui. My answer is that I am quite confident that in the ordi- 
nary case, that is not so. Let’s consider this—— 

Mr. Roosrveit. Would you give us some figures on it ? 

Mr. Scnotu. I will try to. 

Mr. Roosrvett. I would like to get factually how much is owed te 
you, to your company, by your dealers for the necessary equipment that 
you have financed for them in the automotive or accessory part of their 
business. 

(The information requested is as follows :) 

About 880 dealers owe us varying amounts for equipment which they have 
purchased for use in the automotive or accessory part of their business. We 
estimate the average amount of such indebtedness is under $500. 














402 DISTRIBUTION PRACTICES IN THE PETROLEUM INDUSTRY 


Mr. Neus. May I add something to that, Mr. Chairman, with your 
permission ? 

I would also like very much to know whether your company does 
what Mr. Simon yesterday described as a cooperative job, that is, pro- 
viding automotive equipment at cost or below cost to your dealers? 
In other words, to enable them to have this equipment and broaden out 
their services to their customers. 

Mr. Scuotu. I have in mind a specific example of that kind of thing 
when, a year or so ago, we decided it would be helpful to Esso dealers 
if we made available to them a new type of uniform, which we thought 
was not only durable but was good looking, and that kind of thing. 

We put on a uniform program where we said to the dealers, “If 
you will buy. these uniforms, we will absorb 25 percent of the cost of 
the uniform.” 

We do that kind of thing; yes. 

Mr. Roosevet. I would call that a subsidy. 

Mr. Scuotz. It was. 

Mr. Roosrvett. Because presumably they didn’t sign any note for 
that. 

Mr. Scuotuz. No. 

Mr. Roosrvert. They do not have to repay you that in any way, 
shape. or form. 

I am more interested in what would amount to a loan in order to 
enable them to provide equipment for the service station. 

Mr. Scnotu. Mr. Chairman, I at the moment do not know what facts 
we have available, but I think I understand that you have the feeling 
that dealers, generally speaking, are in debt to us for the necessary 
equipment at their stations. I don’t think that is generally true, and 
I will try to get some facts to prove it. 

Mr. Roosrvert. That is what we want tohave. Thank you. 

Proceed, Mr. Nellis. 

Mr. Netuts. I am glad that obscure point was made very clear in 
this discussion, because I am very much interested in the extent to 
which the so-called independent lessee is tied financially to his sup- 
plier for materials and capital equipment over and above the mere pur- 
chase of the fluid product. 

I want to ask you a question about TBA, Mr. Scholl. Is it the policy 
of your company to make a contract with the TBA manufacturer for 
the production of your own TBA products, and then to sell those prod- 
ucts to your lessee dealers ? 

Mr. Scuotu. Yes, sir. 

Mr. Newuts. And those products are produced for you under your 
specifications, under your trade name: is that not correct ? 

Mr. Scuotz. Yes. I don’t know that I need to go into detail here. 
The trade name we use on TBA is “Atlas.” 

Mr. Netuts. Yes, sir. 

Mr. Scuortz. Which actually is the property of a company which 
sets minimum specifications for Atlas products. But once they have 
done that, we then make a contract with the manufacturer to man- 
ufacture the products to those specifications. 

Mr. Netuts. Do I understand—I want to preface this first by say- 
ing Mr. Paust and Mr. Borwick have been very cooperative with the 
subcommittee staff, and have briefed us on the structure of your com- 
pany. 
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Mr. Scuotu. I am glad to know that. 

Mr. Neus. Do I understand correctly that the Standard Oil Com- 
pany of New Jersey is a holding company which owns or controls the 
majority of the stock in the Humble Oil Co., crude producer, and in 
your corporation, the Esso marketers corporation? Is that a correct 
statement ? 

Mr. Scnoxy. Standard Oil Co., a New Jersey corporation, is our 
parent, which owns all of the stock of Esso Standard il Co., the com- 
pany for which I work. They also own—— 

Mr. Nets. About 90 percent ? 

Mr. Scuoiu. I can’t give you the exact figure, but it is somewhere in 
that range, of the stock of the Humble Oil & Refining Co. 

Mr. Netuis. When you made reference a little while ago to the pro- 
curement of crude oil, did I understand you to say that you procured 
50 percent 

Mr. Scuoty. Something less than 50 percent from affiliated com- 
panies, largely from Humble. 

Mr. Netxuts. From Humble? 

Mr. Scnoxti. Largely. 

Mr. Netuis. And you are in the open market as to the other 50 per- 
cent ¢ 

Mr. Scuoiti. That is right. 

Mr. Netuts. As to the other 50 percent, Mr. Scholl, would you say 
that you have a practice or a policy of making contracts for the pro- 
curement of that crude oil, or do you go into the open market and 
procure it yourselves ¢ 

Mr. Scuoiy. I would suggest that perhaps it didn’t make very much 
difference, because of the practice in the crude purchasing business 
of buying at posted prices, which prices are posted by the purchasers. 

Mr. Netuts. In other words, you—not you as a refiner, but the refin- 
ing company—— 

Mr. Scuory. We, as a purchaser of crude, post a price in a field 
where we make susbtantial purchases, and that is the price which is 
generally paid for all crude purchased in that given field. 

Mr. Netuts. And the 50 percent to which you allude, is purchased 
at that posted price ? 

Mr. Scuotu. That is correct. 

Mr. Nexis. Do you pay the same price to the Humble subsidiary ? 

Mr. Scuoty. Yes, we do. 

Mr. Roosrvett. Could I ask a question there. Of the final product 
of gasoline which you sell, is all of this refined by your company di- 
rect, or by an affiliated refinery, or do you buy some directly from other 
refineries ? 

Mr. Scnotn. We buy a small amount of liquid products from others, 
but the great bulk is either refined in our own refineries or is purchased 
under a long-term contract from Humble Oil & Refining Co. 

Mr. Roosevett. Is what you buy from other refineries, from other 
majors ? 

Mr. Scnout. No. I think the only*eontracts we have at the present 
time for the purchase of liquid products are with several small refiners. 

Mr. Roosrvett. Let’s not guess at it. Would you give the committee 
the names of the specific ones? 
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Mr. Scuoty. Yes, surely. 

Mr. Roosrverr. And the amounts in relation to the total ? 

Mr. Scuouw. Yes. 

Mr. Rooszvetr. And one other question. Do you follow the policy 
which it has been alleged is generally followed in the industry, of ex- 
changing products through the pipeline or through the distribution—— 

Mr. Scuoiz. I don’t think that we transport any of our products 
in pipelines which pool the gasoline, which is done in one or more 
pipelines that I know of. I think all of the pipelines that we use 
batch products through, so that we get off the end of the pipeline the 
exact gasoline that we put in at the beginning of the pipeline. It is 
batched through without contamination. 

Mr. Roosrvetr. Do you deliver to anybody else your product 
through the pipeline? 

Mr. Scuotz. Deliver to anybody else? What do you mean? 

Mr. Roosrvert. Well, for instance, do you deliver to Sinclair or to 
Shell or to anybody else, your gasoline ? 

Mr. Scuoiti. We have no important contracts that I think of with 
other companies, except that we have a very large contract with Stand- 
ard Oil Co. (Kentucky), which has been a customer of ours for many, 
many years, and which is not a refinery. 

Mr. Roosrverr. Would you see if you could give us exact figures as 
to the amounts that you have delivered to other companies which are 
not Standard Oil companies? 

Mr. Scuoiti. The only reason I hesitate over that, sir, is, if it is 
important to you, we certainly want to give it to you. 

Mr. Roosevett. It is important to us. 

Mr. Scnoty. I don’t know whether any of that is information which 
we would consider that we liked our competitors to know. I would 
like to think about it. 

Mr. Rooserveir. Can you give it to us and mark it confidential ? 

Mr. Scnotu. If we may do that. 

Mr. Roosevetr. It will be kept out of the record, and it will be 
returned to you after we have looked at the information. 

Mr. Scuotu. Very good. 

Mr. Roosrvetr. Secondly, you are a wholly owned subsidiary of the 
Standard Oil of New Jersey ? 

Mr. Scuotz. That is right. 

Mr. Roosevett. Do you have any agreements with them of any kind 
in relation to the competitive position of your dealers and the Stand- 
ard Oil of New Jersey dealers? 

Mr. Scuotu. They are not an operating company. They are purely 
a holding company. 

Mr. Roosevett. Purely a holding company. 

Mr. Scuort. Yes. They do not operate. 

Mr. Roosevett. Are there any other subsidiaries, or wholly owned 
subsidiaries, where they have dealers who might be in competition 
with your dealers? ; 

Mr. Scnotn. The only princigal domestic affiliates of Standard Oil 
Co., a New Jersey corporation, are Esso Standard Oil Co., Humble 
Oil & Refining Co., and the Carter Oil Co., which operates in the 
Rocky Mountain area and out to the west coast. 
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Mr. Netiis. And there is no connection between you and the Carter 
Co., is there, Mr. Scholl ? 

Mr. Scuoin, Except that we have a common parent; that is all. 

Mr. Roosrvett. But you are not in competition with them in the 
same area ? 

Mr. Scuotut. No. It happens that. we are not. 

Mr. Neruis. May I conclude? I want to get the record straight 
on something, Mr. Scholl. I believe you said that your leases were 
for a period of 1 year and noncancelable. 

Mr. Scuotu. Yes, sir. 

Mr. Neus. Would you straighten me out on this: Mr. Paust was 
good enough to give me some copies of your leases, and I note a can- 
cellation clause: “Upon 30 days’ prior written notice of intention so 
to terminate.” 

Mr. Scuouu. May I see the clause you are referring to? 

Mr. Nexus. Surely. They are in these two contracts, one in which 
the lessee pays the taxes, and the other one of which relates to auto- 
matic renewal. 

Mr. Scuott. And which paragraph are you looking at ? 

Mr. Neruuis. Right here, sir [indicating]. It is in the same posi- 
tion on the next contract. I just wanted to be sure that I don’t have 
them confused with some other contract. 

Mr. Scnouu. This, Mr. Nellis, is a year-to-year contract. The pro- 
vision that you refer to provides that, “The term of the lease shall be 
for a period of blank years,” that would be filled in, 1, 2, 3 years, be- 
ginning at a certain time, “and thereafter from year to year, unless 
and until terminated at the end of the original term,” which would 
be, 1, 2, or 3 years, “or at the end of any subsequent yearly renewal 
period.” 

What that is is a fixed term, a provision for automatic yearly re- 
newals unless some notice is given which will prevent the automatic 
renewal provision from taking place. 

Mr. Netuis. For some breach ? 

Mr. Scuoiy. No. 

Mr. Neus. What is the purpose of the termination ? 

Mr. Scuo.u. For no cause at all. It is not termination. You can’t 
terminate this lease in less than a year’s period, and it goes from year 
_ to year, and it will keep on going from year to year forever unless either 
party, at least 30 days prior to the end of the current yearly period, 
notifies the other party that there shall not be automatic renewal for 
a further 1-year period. 

Mr. Netuts. Thank you, Mr. Scholl. 

Mr. Brown. Mr. Chairman? 

Mr. Roosevett. I will give Mr. Brown one more question. 

Mr. Scuott. I have plenty of time, sir. 

Mr. Brown. Mr. Scholl, I notice a newspaper article here by the As- 
sociated Press dated April 10, where your parent company, the Stand- 
ard Oil Company of New Jersey, reported new record highs in profits, 
production, refining, and sales, for 1956, a gain of 14 percent over 1955. 
Do you think that the retail service stations operating in your setup 
showed their fg me rumen gain, showed record highs for 1956? 

Mr. Scuott. Mr. Brown, did that article also report the percentage 
of the Jersey Co.’s income that came from their foreign investments ? 
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Mr. Brown. Yes, sir; it did. My question, though, is still the same. 
Mr. Scuout. My answer would be that, if the dealers you are re- 
ferring to had risked their capital in foreign fields, they might well 
be in a comparable position. Obviously, they haven’t, so they aren’t. 

Mr. Brown. So they have not shown their proportionate g gain ¢ 

Mr. Scuoii. Not caieaual to a company that is engaged 1 in foreign 
business ; no, sir. 

Mr. Brown. Has Esso Standard had any difficulty arranging for 

capital to expand its distribution operations during the last 2 years? 

Mr. Scuoiu. No, sir. 

Mr. Brown. The tight money that we read so much about has not 
appreciably affected your operations, would you say 4 

Mr. Scuotu. The state of the money market and the question of tight 
money, I suppose, affects every businessman’s thinking, Mr. Brown. 
But 1 cannot say that when, in the light of all of the current circum- 
stances, we decided that we ought to invest money in a certain area, we 
found it impossible to get that money. 

Mr. Brown. Thank you. 

Mr. Rooseverr. Mr. Scholl, we want to thank you very much for 
your great cooperation, and again we apologize to you for having kept 
you so long. 1 think you have shown great patience with us. 

Mr. Scnoty. No apology is necessary, Mr. Chairman. Thank you 
very much. 

Mr. Roosrveir. The committee will stand adjourned until the 16th 
of April, in Denver, Colo., where the hearing will open at 10 o’clock in 
the United States courthouse. 

(Whereupon, at 4:05 p. m., the subcommittee adjourned, to re- 
convene at 10 a. m., Tuesday, April 16, 1957, in the United States court- 
house, Denver, Colo. ) 
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